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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

24  CFR  Parts  50,  58,  575  and  576 

I  Docket  No.  R-88-1359;  FR-2387] 

Emergency  Shelter  Grants  Program: 
Stewart  B.  McKinney  Homeless 
Assistance  Act 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
action:  Final  rule. 

summary:  This  final  rule  implements  the 
Emergency  Shelter  Grants  Program 
established  by  the  Stewart  B.  McKinney 
Homeless  Assistance  Act.  The  program 
authorizes  HUD  to  make  grants  to 
States,  units  of  general  local 
government,  and  private  nonprofit 
organizations  for  the  rehabilitation  or 
conversion  of  buildings  for  use  as 
emergency  shelter  for  the  homeless,  and 
for  the  payment  of  certain  operating 
expenses  and  essential  social  service 
expenses  in  connection  with  emergency 
shelter  for  the  homeless. 

The  purpose  of  the  program  is  to  help 
improve  the  quality  of  emergency 
shelters  for  the  homeless,  to  make 
available  additional  emergency  shelters, 
and  to  meet  the  costs  of  operating 
emergency  shelters  and  of  providing 
essential  social  services  to  homeless 
individuals,  so  that  these  individuals 
have  access  not  only  to  safe  and 
sanitary  shelter,  but  also  to  the 
supportive  services  and  other  types  of 
assistance  they  need  to  improve  their 
situations. 

EFFECTIVE  date:  October  6, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  R.  Broughman,  Director, 
Entitlement  Cities  Division,  Room  7282, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  DC  20410,  telephone  (202) 
755-5977.  For  matters  relating  to 
Emergency  Shelter  Grants  to  States, 
James  N.  Forsberg,  Director,  State  and 
Small  Cities  Division,  Room  7184, 
telephone  (202)  755-6322.  Hearing  or 
speech  impaired  individuals  may  call 
HUD's  TDD  number:  (202)  426-0015. 
(These  are  not  toll-free  telephone 
numbers). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  December  17, 1986,  the 
Department  published  a  proposed  rule 
and  program  requirements  (51  FR  45278) 
implementing  the  Emergency  Shelter 


Grants  (“ESG")  program  contained  in 
Title  V,  Part  C  of  HUD’s  appropriation 
act  for  the  1987  fiscal  year  (H.R.  5313). 1 
A  final  rule  published  on  October  19, 

1987  (52  FR  38864)  replaced  the  1986 
proposed  rule  and  program  requirements 
and  continues  to  govern  the  use  and 
reallocation  of  funds  appropriated  for 
the  1986  ESG  program. 

On  July  22, 1987,  President  Reagan 
approved  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  (Pub.  L.  100- 
77)  (the  “McKinney  Act")  reauthorizing 
with  amendment  the  Emergency  Shelter 
Grants  program.2  A  proposed  rule  for 
the  1987  ESG  program  was  published  on 
November  6, 1987  (52  FR  42664).  Under 
section  416(a)  of  the  McKinney  Act, 

HUD  is  required  to  operate  the  1987  ESG 
program  (and,  thereafter,  the  ongoing 
ESG  program)  in  accordance  with  the 
1986  requirements  until  this  final  rule 
takes  effect. 

However,  because  the  Department 
perceived  that  certain  McKinney  Act 
provisions  required  immediate 
implementation,  a  series  of  notices  was 
published  in  the  Federal  Register.  On 
August  14, 1987,  the  Department 
published  a  notice  (52  FR  30628) 
implementing  the  Comprehensive  Plan 
requirements  contained  in  Subtitle  A  of 
the  McKinney  Act.  On  September  4, 

1987,  the  Department  published  a  notice 
(52  FR  33790)  identifying  the  McKinney 
Act  provisions  that  it  intended  to 
implement  immediately,  as  well  as  those 
that  would  take  effect  under  the  Final 
rule.  Finally,  on  October  19, 1987,  the 
Department  published  a  notice  (52  FR 
38864)  implementing  the  authority  to 
waive  the  15%  limitation  on  essential 
services  by  units  of  local  government. 

Discussion  of  Public  Comments  and 
Changes  Made  in  the  Final  Rule 

The  Department  received  six  public 
comments  in  response  to  its  November 
6, 1987  proposed  rule.  There  follows  a 
discussion  of  these  comments  and  a 
review  of  the  changes  made  in  the  final 
rule,  both  in  response  to  public 
comments  and  to  internal  departmental 
initiatives. 

1  Sec.  101(g).  Pub.  L.  99-500  (approved  October  18, 
1986).  Pub.  L.  99-591  (approved  October  30, 1986), 
making  appropriations  as  provided  for  in  Part  C  of 
Title  V  of  H.R.  5313, 99th  Cong.,  2d  Sess.  (1986)  (as 
passed  by  the  House  of  Representatives  and  by  the 
Senate),  to  the  extent  and  in  the  manner  provided 
for  in  H.  Rep.  No.  977,  99th  Cong..  2d  Sess.  (1986). 
For  ease  of  reference,  this  rule  refers  to  the 
F.mergency  Shelter  Grants  program  established  by 
the  Homeless  Housing  Act  of  1986  as  the  "1986  ESG 
program." 

2  For  ease  of  reference,  this  rule  refers  to  the 
Emergency  Shelter  Grants  program  authorized  by 
the  McKinney  Act  as  the  "1987  ESG  program." 


Restriction  on  the  Use  of  Grant 
Amounts  with  Respect  to  Buildings 
Owned  by  Primarily  Religious 
Organziations 

In  the  final  rule  for  the  1986  ESG 
program  published  on  October  19, 1987, 
HUD  modified  its  original  ban  on  the 
use  of  grant  funds  to  “renovate, 
rehabilitate,  or  convert  buildings  owned 
by  primarily  religious  organizations  or 
entities."  The  Department  determined 
that  the  use  of  ESG  funds  for  such 
capital  improvements  would  be 
constitutionally  permissible  under 
certain  conditions.  One  of  these 
conditions  required  that  the  building  (or 
portion  of  the  building)  to  be  improved 
with  ESG  funds  be  leased  to  a  wholly 
secular  entity,  although  the  lessee  could 
enter  into  a  management  contract 
authorizing  the  lessor  religious 
organization  to  operate  the  facility. 

The  Department  believes  that  this 
construct  strikes  a  careful  balance 
between  avoiding  constitutionally 
impermissible  assistance  to  religious 
entities  on  the  one  hand,  and  allowing 
Emergency  Shelter  Grant  funds  to  be 
used  to  renovate,  rehabilitate  or  convert 
buildings  owned  by  primarily  religious 
organizations.  This  belief  is  supported 
by  the  fact  that  only  three  comments 
were  received  when  this  approach  to  the 
issue  was  again  used  in  the  proposed 
McKinney  Act  ESG  rule  published  on 
November  6, 1987. 

Moreover,  one  of  these  commenters — 
the  Baptist  Joint  Committee  on  Public 
Affairs  (BJCPA) — opposed  relaxing  the 
provisions  that  now  enable  religious 
organizations  to  undertake  capital 
improvements  under  the  ESG  program. 
The  BJCPA  was  particularly  critical  of 
§  576.21(c)(2),  which  provides  that  grant 
amounts  may  be  used  for  the 
rehabilitation  or  renovation  of  buildings 
owned  by  primarily  religious 
organizations  only  if  "the  building  (or 
portion  thereof)  that  is  to  be  improved 
with  the  grant  amounts  has  been  leased 
to  an  existing  or  newly  established, 
wholly  secular  entity." 

The  BJCPA  contends  that  the  words 
“(or  portion  thereof)"  authorize  the  use 
of  Federal  funds  for  capital 
improvements  of  mixed-use  facilities.  It 
asserts  that  while  it  might  be 
constitutionally  permissible  to  use 
public  funds  to  renovate  a  separate 
building  that  is  religiously  owned  but 
wholly  dedicated  to  a  secular  purpose,  a 
mixed-use  facility  with  a  lessor  religious 
organization  operating  the  shelter 
"makes  a  mockery  of  the  First 
Amendment’s  prohibition  against 
government  programs  which  directly 
and  immediately  advance  religion.” 
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Conversely,  New  Castle  County  in  the 
State  of  Delaware  objected  to  the 
requirement  contained  in  the  proposed 
rule  that  a  secular  entity  must  be 
established  before  grant  amounts  can  be 
used  to  renovate,  rehabilitate  or  convert 
a  building  owned  by  a  primarily 
religious  organization.  It  argued  that  a 
secular  entity  is  not  constitutionally 
required,  and  that  adequate  First 
Amendment  protection  can  be  provided 
by  requiring  an  agreement  between  the 
grantee  or  State  recipient  and  the 
nonprofit  recipient,  stipulating  that  the 
premises  are  to  be  used  solely  for 
secular  purposes. 

The  City  of  Indianapolis  also 
criticized  the  proposed  capital 
improvement  restrictions  as  they  pertain 
to  primarily  religious  organizations.  It 
urged  that  the  restrictions  be  made 
“more  flexible”  to  allow  "more 
discretion  on  the  part  of  local  officials” 
to  determine  whether  use  of  the  funds 
by  a  religious  organization  violates  the 
constitutional  mandate  for  separation  of 
Church  and  State. 

As  previously  discussed,  the 
Department  has  undertaken  an 
exhaustive  constitutional  analysis 
regarding  the  proper  nature  and  scope  of 
the  capital  improvement  restrictions 
contained  in  the  ESG  program.  It  is  the 
Department’s  view  that  the 
requirements  established  in  this  rule 
provide  sufficient  safeguards  against 
providing  impermissible  assistance  to 
religious  organizations  [e.g.,  through  the 
establishment  of  a  wholly  secular  entity 
to  receive  the  benefit  of  the  ESG  capital 
improvement  funds,  with  any  residual 
value  of  improvements  reverting  back  to 
the  original  grantee  if  the  property  is  not 
maintained  as  an  emergency  shelter  for 
at  least  the  useful  life  of  the 
improvements),  while  still  enabling 
religious  organizations  to  respond  to  the 
urgent  need  for  homeless  shelters. 
Consequently,  the  Department  has 
adopted  the  proposed  requirements  of 
§  576.21(c)(2)  without  modification. 

Continued  Use  Requirements 

Three  comments  were  received 
opposing  the  continued  use 
requirements  established  under  §576.73 
of  the  proposed  rule.  The  City  of 
Portland  objected  to  the  proposed 
requirement  that  any  building  in  which 
ESG  amounts  are  used  to  undertake 
activities  described  at  §576.21(a)(3)  [i.e., 
maintenance,  operation  costs,  insurance, 
utilities,  furnishings)  must  be  maintained 
as  a  shelter  for  the  homeless  for  not  less 
than  three  years.  This  objection  was 
based  on  the  assertion  that  Federal 
subsidy  programs  have  historically 
required  continued  use  requirements 
only  as  a  condition  of  capital 


expenditures,  and  not  for  purposes  of 
operating  subsidies. 

A  similar  view  was  expressed  by  New 
Castle  County,  which  commented  that 
while  the  use  of  ESG  funds  for  major 
rehabilitation  or  conversion  should 
invoke  the  10-year  use  requirement 
specified  in  §576.73,  the  activities  listed 
at  §576.21(a)(3)  should  not  trigger  any 
use  requirement,  since  they  do  not 
constitute  “a  direct  improvement  to  the 
shelter’s  physical  plant."  New  Castle 
would  require,  instead,  that  the  grantee 
provide  comparable  living  space  (either 
in  the  existing  shelter  or  in  some  other 
facility)  for  the  applicable  regulatory 
period. 

On  the  other  hand,  the  Minnesota 
Department  of  Jobs  and  Training 
(MDJ&T)  objected  to  such  language 
when  included  at  §  576.51(b)(2)(iv)(A) 
for  emergency  shelters  located  in 
commercial  facilities.  Under  that 
provision,  the  grantee  (or  State  or 
nonprofit  recipient)  is  required  to 
execute  an  agreement  with  the  provider 
of  the  commercial  space  that 
comparable  living  space  will  be 
available  for  use  as  an  emergency 
shelter  in  the  facility  for  at  least  the 
applicable  period  specified  in  §  576.73. 
The  MDJ&T  contended  that  such  a 
requirement  is  unreasonable,  given  the 
fluctuating  demand  for  the  housing,  and 
should  not  be  made  applicable  to 
commercial  facilities. 

Section  415(c)  of  the  McKinney  Act 
provides  that: 

Each  recipient  shall  certify  to  the  Secretary 
that  *  *  *  it  will  maintain  any  building  for 
which  assistance  is  used  under  this  subtitle 
as  a  shelter  for  homeless  individuals  for  not 
less  than  a  3-year  period  or  for  not  less  than  a 
10-year  period  if  such  assistance  is  used  for 
the  major  rehabilitation  or  conversion  of  such 
building  *  *  *  (Emphasis  added). 

Upon  reconsideration,  the  Department 
has  determined  that  this  statutory 
language  triggers  a  use  requirement  only 
for  ESG  activities  that  involve  capital 
improvements  to  the  shelter  facility  (see 
§  576.21(a)(1)  of  this  final  rule). 
Specifically,  a  statutory  three-year  use 
requirement  would  be  imposed 
whenever  ESG  funds  are  used  to 
renovate  a  building  for  use  as  an 
emergency  shelter.  A  10-year  use 
requirement  would  apply  whenever  ESG 
grant  funds  are  used  to  undertake  the 
major  rehabilitation  or  conversion  of  a 
building  for  use  as  an  emergency  shelter. 

The  Department  will  continue  its 
policy  to  exempt  from  any  use 
requirement  the  provision  of  essential 
services  under  §  576.21(a)(2). 

While  HUD  has  determined  that  the 
use  requirements  under  the  McKinney 
Act  are  limited  to  activities  involving 


capital  improvements,  it  is  imposing  a 
regulatory  (rather  than  statutorily 
mandated)  three-year  use  requirement 
on  the  leasing  of  commercial  facilities  to 
provide  emergency  shelter.  Under 
§  576.51(a)(2)(iv),  emergency  shelters 
located  in  commercial  facilities  must  be 
rented  for  a  period  of  at  least  three 
years  (either  the  identical  space,  or 
comparable  rooms).  In  the  event  of  a 
dramatic  and  unforeseen  shortage  in  the 
availability  of  emergency  shelters  (i.e., 
in  the  case  of  a  natural  disaster),  tbe 
grantee  or  recipient  may  apply  to  HUD 
for  a  waiver  of  the  three-year  use 
requirement.  However,  it  should  be 
noted  that  where  ESG  grant  funds  are 
used  for  the  renovation,  major 
rehabilitation  or  conversion  of  hotel  or 
motel  space  to  facilitate  its  use  as  an 
emergency  shelter,  the  three-  or  ten-year 
(as  applicable)  statutory  use 
requirement  under  §  576.73  continues  to 
apply. 

For  activities  under  §  576.21(a)(3), 
other  than  the  leasing  of  commercial 
facilities,  the  Department  is  imposing  a 
regulatory  one-year  use  requirement  in 
place  of  the  three-year  requirement 
included  under  the  proposed  rule.  The 
Department's  intent  in  imposing  this 
one-year  requirement  is  to  provide 
consistency  and  continuity  in  the 
provision  of  emergency  shelter  services 
to  the  homeless. 

The  MDJ&T  commented  that  the 
definition  of  “emergency  shelter” 
contained  in  the  proposed  rule — with  its 
emphasis  on  providing  temporary 
shelter  for  the  homeless — is  at  odds  with 
the  practice  in  Minnesota  of  using  ESG 
funds  “to  rehabilitate  permanent 
housing.”  The  Department  believes  that 
there  is  no  inconsistency  between  the 
definition  of  emergency  shelter  provided 
in  the  proposed  rule  and  the  fact  that 
permanent  housing  is  being 
rehabilitated  under  the  program.  The 
ESG  program  is  intended  to  provide 
temporary  shelter  for  the  homeless, 
without  any  requirement  that  the  shelter 
itself  be  of  a  temporary  nature.  In  fact, 
the  continued  use  requirements 
established  in  this  rule  are  designed  to 
ensure  a  certain  degree  of  continuity 
and  permanency  in  the  provision  of 
shelter  services  to  the  homeless.  As  a 
result,  the  Department  has  retained  the 
definition  of  “emergency  shelter" 
without  modification. 

The  MDJ&T  also  requested  that  the 
term  "obligated"  be  clarified  in  the  final 
rule  to  indicate  that  a  grant  award  by  a 
unit  of  local  government  to  a  private 
nonprofit  organization  under  a  written 
agreement  requires  payment  from  the 
grant  amount.  Since  the  proposed 
definition  of  “obligated"  incorporated 
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similar  language  with  respect  to 
grantees  and  State  recipients  that 
undertake  certain  types  of  actions  [e.g., 
place  orders,  award  contracts,  etc.)  the 
Department  has  made  the  requested 
clarification  at  §  576.3  of  this  final  rule. 

With  regard  to  the  limitation  on  units 
of  local  government  to  provide  essential 
services  (§  576-21(a)(2)(i}fB}),  MBJ&T 
requested  a  modification  of  the  current 
standard.  It  contended  that  the  proper 
standard  should  be  whether  there  is  a 
quantifiable  increase  in  the  level  of  a 
service  beyond  that  provided  by  the  unit 
of  government  during  the  12  calendar 
months  immediately  before  it  received 
initial  grant  amounts.  This  modification 
was  urged  on  the  basis  that  it  would  be 
unreasonable  to  expect  an  increase  in 
essential  services  above  that 
attributable  to  ESG  funding.  The 
Department  agrees  with,  and  has 
adopted,  this  suggestion. 

The  New  York  State  Department  of 
Social  Services  (NYS)  asserted  that  the 
rule  is  ambiguous  as  to  whether  the  15 
percent  limitation  applies  strictly  to 
units  of  local  government,  or  whether  no 
more  than  15  percent  of  the  entire  State 
allocation  can  be  used  to  provide 
essential  services  without  the  State 
requesting  a  waiver.  The  Department 
wishes  to  clarify  that  the  15  percent 
limitation  applies  to  the  total  of  each 
grant  amount  provided  to  a  unit  of 
general  local  government.  It  is  not 
necessary,  in  each  instance,  that  an 
award  by  a  unit  of  local  government  to  a 
nonprofit  recipient  comply  with  the  15 
percent  limitation.  Consequently, 
although  there  is  no  direct  limitation  on 
a  nonprofit  recipient's  use  of  grant 
amounts  for  essential  services,  a  unit  of 
local  government  may  have  to  impose 
such  restrictions  on  one  or  more  of  its 
nonprofit  recipients  to  ensure  that  the 
unit  of  local  government  is  itself  in 
compliance  with  the  15  percent 
limitation. 

NYS  also  objected  to  the  proposed 
rule’s  prohibition  on  the  use  of  ESG 
funds  for  the  acquisition  or  construction 
of  emergency  shelters,  and  urged  that 
proposed  new  construction  not 
exceeding  a  25  percent  increase  in 
square  footage  be  considered  an  eligible 
expense  under  the  program.  In  light  of 
the  fact  that  the  McKinney  Act  does  not 
provide  for  ESG  grant  funds  to  be  used 
for  acquisition  or  construction  expenses, 
the  Department  does  not  have  the 
discretion  to  modify  this  aspect  of  the 
rule.  However,  it  should  be  noted  that 
the  definition  of  “rehabilitation’  (§  576.3 
of  this  final  rule)  includes  additions  to 
existing  buildings  when  such  additions 
are  incidental  to  the  rehabilitation  of  the 
building. 


With  regard  to  the  requirement  under 
§  576.23  that  a  State  make  available  its 
ESG  formula  allocation  to  units  of  local 
government  in  the  State,  the  MDJ&T 
commented  that  Minnesota  has  found  it 
extremely  difficult  to  carry  out  this 
obligation.  It  asserted  that  because  of 
the  scattered  migrant  and  farmworker 
population  across  some  57  counties, 
Minnesota  was  experiencing 
considerable  difficulty  in  making  ESG 
funds  available  to  this  segment  of  the 
homeless  population.  MDJ&T  requested 
a  waiver  of  the  requirement  so  that  the 
State  of  Minnesota  could  contract 
directly  with  farmworker  organizations. 
While  the  Department  appreciates  the 
additional  burden  involved  where  a 
State  is  required  to  deal  with  a  highly 
dispersed  homeless  population,  the 
requirement  that  a  State  make  available 
its  ESG  allocation  to  units  of  local 
government  is  statutory  and,  as  such,  is 
not  subject  to  waiver  by  HUD. 

New  Castle  County'  urged  the 
Department  to  require  States  to  notify 
each  unit  of  local  government  of  the 
availability  of  ESG  funds.  The 
Department  did  not  adopt  this 
suggest! on,  since  administrative  funds 
are  not  provided  under  the  ESG  program 
to  reimburse  States  for  this  expenditure. 
The  Department  is  aware,  however,  that 
States  have  made  substantial  efforts  to 
advertise  the  availability  of  ESG  funds, 
and  believes  that  discretionary  activity 
of  this  kind  should  be  encouraged. 

New  Castle  County  also  suggested  a 
modification  of  the  proposed 
requirement  at  §  576.31(a)(2)  that  ESG 
reallocated  funds  can  only  be  made 
available  to  units  of  local  government 
that  are  non-formula  cities  and  counties, 
and  to  private  nonprofit  organizations,  if 
the  jurisdiction  in  which  the  proposed 
activities  are  to  be  located  has  a 
Comprehensive  Homeless  Assistance 
Plan  (CHAP).  The  suggested  language 
would  require  a  CHAP  for  “*  *  *  the 
jurisdiction  in  which  the  proposed 
activities  are  to  be  located  or  the  service 
area  of  the  proposed  location  *  * 

The  Department  has  instead  adopted 
a  modification  of  this  suggested 
language.  Under  Subpart  A  of  the 
McKinney  Act  (dealing  with  CHAP 
requirements),  section  401(f)  refers  to  a 
CHAP  certification  “*  *  *  for  the 
jurisdiction  to  be  served  by  the 
proposed  activities  *  *  *”.  In  this  final 
rule,  §§  576.31(a)(2)  and  576.51(b)(2)(i) 
have  been  modified  to  parallel  this 
statutory  language.  This  rule  will  require 
the  following:  (1)  A  State,  formula  city  or 
county,  or  Territory  that  is  applying  for 
ESG  funding  for  the  proposed  activities 
would  provide  the  CHAP  certification 
that  the  proposed  activities  are 


consistent  with  the  Plan;  (2)  in  the  case 
of  a  formula  city  or  county,  there  must 
be  an  additional  certification  that  before 
any  of  the  grant  funds  are  used  for  an 
activity  conducted  outside  the 
applicant’s  jurisdiction,  the  applicant 
will  secure  and  provide  to  HUD  a 
certification  that  the  proposed  activities 
are  consistent  with  the  CHAP  submitted 
by  one  of  the  following:  (i)  If  the  activity 
is  conducted  within  the  boundaries  of  a 
city  or  urban  county  having  its  own 
CHAP,  then  a  certification  from  the 
appropriate  official  of  that  jurisdiction; 
or  (ii)  if  the  activity  is  not  conducted 
within  a  unit  of  local  government  having 
its  own  CHAP,  a  certification  from  the 
appropriate  State  official. 

Another  comment  concerning  the 
CHAP  was  NYS’  request  that  all  entities 
receiving  direct  entitlements  under  the 
ESG  program  be  required  to  submit  their 
CHAPS  to  the  State  for  purposes  of 
certifying  consistency  with  the  State 
CHAP.  The  Department  has  not  adopted 
this  suggestion.  The  emergency  nature  of 
the  ESG  program  clearly  dictates  that 
funds  be  allocated  as  expeditiousty  as 
possible,  as  evidenced  by  McKinney’s 
30-day  mandatory  review  period.  To 
require  formula  cities  and  counties  to 
submit  their  CHAPS  for  review  to  the 
State,  as  well  as  to  the  local  HUD  field 
office,  would  be  inconsistent  with  the 
legislative  intent  reflected  in  the 
McKinney  Act  and,  consequently,  has 
not  been  adopted  in  this  rule. 

New  Castle  County  suggested  that 
certifications  of  CHAP  consistency  that 
are  submitted  to  local  HUD  field  offices 
under  §  576.51(c)  (substantial  changes  in 
the  proposed  use  of  ESG  funds),  provide 
for  a  30-dav  review  period.  If,  at  the 
expiration  of  the  30-day  review  period. 
HUD  fails  to  respond  to  the  certification, 
it  should  be  considered  approved.  The 
Department  believes  that  this  suggestion 
is  consistent  with  the  legislative  intent 
to  expedite  the  use  of  ESG  funds  and 
has  made  the  necessary  revisions  in  this 
final  rule. 

The  MDJ&T  objected  to  the 
requirement  under  §  576.51  (b)(2)(ii)  of 
the  proposed  rule  that  a  State  must 
describe  the  sources  and  amounts  of 
matching  supplemental  funds  in  its 
interim  report.  Its  objection  was  based 
on  the  fact  that  nonprofit  recipients, 
which  may  provide  supplemental 
matching  funds,  may  not  have  “drawn 
down”  available  ESG  funds  at  the  time 
the  State  is  required  to  submit  its 
interim  report.  This  comment 
misconstrues  the  matching  supplemental 
funds  requirement.  Initially,  it  should  be 
noted  that  it  is  not  required  under  the 
ESG  program  that  matching  funds  be 
provided  by  a  nonprofit  recipient.  When 
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the  grantee  is  a  State,  the  matching 
funds  may  be  provided  by  the  State’s 
own  resources,  or  through  funds 
provided  by  a  State  recipient.  Matching 
funds  can  also  include  amounts  spent  on 
activities  that  are  ineligible  under  the 
ESG  program,  such  as  expenditures  for 
building  acquisition  or  staff  costs 
related  to  operating  an  emergency 
shelter.  Consequently,  it  is  not 
necessary  that  the  nonprofit  recipient 
have  “drawn  down"  ESG  grant  funds  at 
the  time  the  State  is  required  to  submit 
its  interim  report  and,  accordingly,  the 
Department  has  retained  the  proposed 
requirement  without  amendment. 

The  65-day  deadline  for  States  to 
make  ESG  grant  funds  available  to  their 
State  recipients  (under  §  576.55(a)  of  the 
proposed  rule)  was  objected  to  by  NYS 
on  the  basis  that  it  failed  to  take  into 
account  the  competitive  application 
process  used  to  obligate  the  funds.  The 
Department  disagrees.  It  is  imperative 
that  ESG  funds  be  obligated  as  rapidly 
as  possible.  The  Department’s 
experience  has  been  that  the  65-day 
deadline  is  reasonable,  and  that  most 
States  are  able  to  comply  with  it.  If  a 
situation  arises  in  which  a  grantee 
believes  that  complying  with  the  65-day 
deadline  is  impossible,  it  should  request 
a  waiver  of  the  requirement  under 
§  576.5  of  this  final  rule. 

The  MDJ&T  requested  that  the  criteria 
listed  under  §  576.55(a)(2)  for 
determining  when  a  State  recipient  has 
timely  obligated  ESG  grant  amounts 
should  also  be  specified  for  ESG  funds 
expended  by  a  third  party  ( e.g one 
other  than  the  initial  State  recipient). 

The  Department  believes  that  this 
commenter  has  misconstrued  the 
requirement  to  obligate  grant  funds 
under  this  provision.  Section  576.55(a)(2) 
requires  that  “[E]ach  State  recipient 
must  have  all  grant  amounts  obligated 
within  180  days  of  the  date  on  which  the 
State  made  the  grant  amounts  available 
to  it”.  (Emphasis  added).  The  180-day 
obligation  deadline  does  not  attach  to 
third  parties  that  receive  ESG  grant 
funds  from  the  State  recipient. 
Consequently,  there  is  no  need  to 
specify  criteria  establishing  when  the 
third  party  has  obligated  its  ESG  grant 
funds. 

New  Castle  County  urged  that  lead 
based  paint  removal  under  §  576.76(c)  of 
the  proposed  rule  be  considered  an 
eligible  expense,  regardless  of  whether 
ESG  funds  are  being  used  to  otherwise 
renovate,  rehabilitate,  or  convert  a 
particular  room.  It  bears  noting  that  the 
Department  has  always  considered  the 
abatement  of  lead  based  paint  to  be  an 
eligible  rehabilitation  activity  under 
§  576.21(a)(1),  so  long  as  the  relevant  use 


requirements  under  §  576.73  are 
satisfied. 

Section  576.83  of  the  proposed  rule 
authorizes  the  payment  to  a  grantee  of 
an  initial  capital  advance  for  30  days’ 
cash  needs,  or  an  advance  of  $5,000, 
whichever  is  greater.  Thereafter,  the 
grantee  is  reimbursed  for  the  amount  of 
its  actual  cash  disbursement  needs.  NYS 
commented  that  because  of  the  shortage 
of  working  capital  (particularly  in  the 
case  of  nonprofits),  each  grantee  should 
be  given  a  25  percent  advance  against 
which  claims  can  be  submitted  when 
goods  or  services  are  received.  This 
suggestion  was  not  adopted  because  it 
would  be  inconsistent  with  the  U.S. 
Treasury  Department  requirements  (see 
Fiscal  Requirements  Manual  §  6-2075.20) 
which  normally  require  a  working 
capital  advance  to  cover  cash 
requirements  for  a  period  not  to  exceed 
30  days. 

New  Castle  County  expressed 
concern  over  the  timing  of  the  annual 
performance  report  (§  576.85(b)(2)) 
which,  under  the  proposed  rule,  must  be 
submitted  no  later  than  30  days  after  the 
December  31  cutoff  date.  This 
commenter  cited  two  alternative 
reporting  dates:  (1)  Allowing  the  ESG 
grant  year  to  coincide  with  the  local 
fiscal  year;  or  (2)  allowing  the  annual 
reporting  period  to  coincide  with  the 
grantee’s  CDBG  reporting  period.  The 
Department  has  not  adopted  either  of 
these  alternative  dates  for  submission  of 
the  annual  performance  report.  It  is 
anticipated  that  the  date  established  in 
the  1987  proposed  rule  will  provide  a 
uniform  reporting  cycle  that  will  enable 
HUD  to  report  to  Congress  on  the 
progress  of  the  ESG  program  in  meeting 
the  needs  of  the  homeless. 

Finally,  the  U.S.  Department  of  Justice 
provided  comments  to  HUD  on  rule 
provisions  related  to  persons  with 
handicaps.  The  phrases  "handicapped 
individual”  and  “transitional  housing  for 
the  mentally  ill”  have  been  revised  in 
this  final  rule  to  read  “individuals  with  a 
handicap”  and  "persons  with  mental 
illness”,  respectively. 

Other  Regulatory  Changes 

On  its  own  initiative,  the  Department 
wishes  to  make  the  following 
clarifications  or  changes  in  this  final 
rule  implementing  the  1987  ESG 
program. 

Under  §  576.21(c)(2),  grant  amounts 
may  not  be  used  to  renovate, 
rehabilitate  or  convert  buildings  owned 
by  primarily  religious  organizations 
unless  the  lessor  of  the  building  enters 
into  a  binding  agreement  requiring  the 
lessee  to  retain  the  use  of  the  leased 
premises  for  a  wholly  secular  purpose 
for  at  least  the  useful  life  of  the 


improvements.  In  the  event  this 
requirement  is  not  satisfied,  the  lessor  is 
obligated  to  pay  the  lessee  an  amount 
equal  to  the  residual  value  of  the 
improvements.  Under  paragraph  (vii)  of 
this  section,  the  lessee  must  remit  this 
amount  to  the  original  grantee  from 
which  the  ESG  amounts  were  derived. 
The  Department  wishes  to  clarify  that, 
following  the  close  of  the  ESG  grant 
period,  these  funds  are  to  be  used  to 
alleviate  homelessness  in  the  original 
grantee’s  jurisdiction  (i.e.  to  “further  the 
objectives  of  this  part”),  but  that  it  is  not 
necessary  that  the  grant  funds  be  used 
in  conformance  with  the  requirements  of 
the  ESG  program.  This  language  has 
been  included  at  §  576.21(c)(2)(vii)  of  the 
final  rule. 

The  Department  has  modified  the 
proposed  requirement  at  §  576.43(b)  that 
any  allocation  to  a  metropolitan  city  or 
urban  county  of  less  than  .05  percent  of 
the  amounts  appropriated  for  the  ESG 
program  for  any  fiscal  year,  would  be 
added  to  the  allocation  for  the  State  in 
which  the  city  or  county  is  located.  The 
revised  language  provides  that 
reallocation  will  occur  whenever  there 
is  an  allocation  to  a  metropolitan  city  or 
urban  county  of  less  than  .05  percent  of 
each  appropriation  under  the  ESG 
program  in  any  fiscal  year.  This  revision 
more  accurately  reflects  the  actual 
allocation  of  ESG  program  funds,  which 
is  initiated  upon  the  appropriation  of 
funding  under  the  program  and  not 
necessarily  at  the  conclusion  of  the 
fiscal  year. 

In  §  576.85,  the  Department  has 
changed  the  period  for  a  State  to  submit 
its  interim  performance  report  from  90 
days  from  the  date  of  a  State's 
distribution  of  funds  to  its  recipients,  to 
30  days.  HUD  does  not  believe  that 
there  is  any  advantage  in  providing  an 
additional  two  months  for  the  State  to 
submit  its  interim  report,  and  that  it 
would  be  better  to  coincide  the  time 
allowed  for  submission  of  the  interim 
performance  report  with  that  of  the 
annual  performance  report  under 
paragraph  (b)(2). 

In  addition,  while  the  Department 
retained  the  proposed  timing  for 
submission  of  the  annual  performance 
report  under  §  576.85(b)(2),  the  provision 
has  been  modified  to  state  that  the  final 
report  is  to  be  submitted  90  days  after 
all  ESG  funds  are  expended  and  all 
activities  are  completed. 

This  final  rule  includes  clarifying 
language  to  indicate  that  staff  costs 
related  to  providing  essential  services 
are  eligible  ESG  expenses  under 
§  576.21(a)(2).  (It  should  be  noted, 
however,  that  the  regulation  already 
provides  that  staff  costs  related  to  the 
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operation  of  the  shelter  under 
§  576.21(a)(3)  are  not  eligible  expenses.) 
This  raises  the  issue  whether  a  prorated 
portion  of  a  staff  member's  salary  can 
be  considered  an  eligible  expense  if  the 
staff  member  is  providing  an  eligible 
activity,  such  as  maintenance  or  an 
essential  service.  For  example,  if  a 
shelter  operator  provides  transportation 
for  shelter  residents  by  driving  the 
shelter’s  van.  can  that  portion  of  his  or 
her  time  spent  on  this  transportation 
service  be  considered  an  eligible 
expense?  The  answer  to  this  question  is 
"no”.  The  payment  of  a  shelter  staff 
member’s  salary — whether  or  not  a 
portion  of  the  staff  member’s  time  is 
devoted  to  providing  an  eligible 
activity — should  not  be  considered  an 
eligible  expense.  Because  the 
Department  believes  that,  in  most 
shelters,  the  operator  typically  provides 
a  variety  of  services  and  functions,  to 
determine  otherwise  would  compromise 
the  statutory  prohibition. 

Finally,  for  the  sake  of  clarity,  the 
Department  is  modifying  the  language  of 
§  576.21(a)(2)(ii)  relating  to  the  15 
percent  limitation  on  the  provision  of 
essential  services  by  units  of  local 
government.  Clarifying  language  has 
also  been  added  to  §576.21(b)(i)  relating 
to  waiver  of  the  15  percent  limitation. 
These  clarifications  are  intended  to 
reflect  the  following:  No  more  than  15 
percent  of  the  total  of  each  grant  amount 
provided  to  a  unit  of  local  government 
can  be  used  to  provide  essential 
services  under  the  ESG  program. 
However,  a  unit  of  local  government  is 
not  required  to  comply  with  the  15 
percent  limitation  with  regard  to  each 
grant  amount  provided  to  a  nonprofit 
recipient,  so  long  as  the  limitation  is 
observed  for  the  total  grant  award. 
Furthermore,  the  15  percent  limitation 
may  be  waived  if  the  unit  of  local 
government  is  able  to  demonstrate  that: 

(1)  Activities  other  than  essential 
services  ( e.g renovation,  major 
rehabilitation  and  conversion  activities 
under  §  576.21(a)(1),  and  operating 
expenses  under  §  576.21(a)(3))  are 
already  being  adequately  provided  by 
the  unit  of  government  through  private 
or  public  resources.  These  resources 
may  include  that  portion  of  each  ESG 
grant  amount  provided  to  the  unit  of 
local  government  under  this  part  for 
which  a  waiver  is  not  being  requested: 
and 

(2)  The  amount  that  the  unit  of  local 
government  proposes  to  use  for  essential 
services — and  that  exceeds  the  15% 
limitation — cannot  practicably  be  used 
for  eligible  ESG  activities  other  than 
essential  services. 

The  following  example  is  illustrative: 
Assume  that  a  unit  of  general  local 


government  has  $100,000  in  emergency 
shelter  grant  amounts  and  wishes  to 
spend  20  percent  of  this  amount 
($20,000)  on  essential  services.  The  unit 
of  government  is  free  under  section 
414(a)(2)(B)  of  the  McKinney  Act  to 
spend  15  percent  ($15,000)  on  essential 
services,  so  that  this  amount  is 
automatically  excluded  from  any  waiver 
determination.  To  qualify  for  a  waiver 
for  the  additional  $5,000  that  the  unit  of 
government  proposes  to  use  for  essential 
services,  it  must  demonstrate  to  HUD 
that: 

Other  shelter  grant  activities  under 
§  576.21(a)(1)  and  (a)(3)  are  already 
adequately  provided  from  public  and 
private  resources  (which  resources  may 
include  that  portion  of  each  ESG  grant 
amount  provided  to  a  unit  of  local 
government  under  this  part  for  which  a 
waiver  is  not  being  requested — $85,000): 
and 

(2)  The  $5,000  cannot  practicably  be 
expended  for  activities  other  than 
essential  services. 

Waiver  requests  from  units  of  general 
local  government  receiving  grant 
amounts  from  a  State  would  first  have 
to  be  forwarded  to  the  State.  The  State 
would  be  required  promptly  to  forward 
all  such  requests  to  HUD,  together  with 
any  recommendations  or  other 
comments  the  State  may  have.  This 
would  give  States  an  opportunity  to  give 
HUD  the  benefit  of  their  views  on  their 
recipients’  requests  for  waiver,  while 
ensuring  that  State  recipients’  requests 
will  receive  full  and  prompt  attention  by 
the  Department 

Lead-Based  Paint 

Section  566  of  the  Housing  and 
Community  Development  Act  of  1987 
(Pub.  L.  100-242,  approved  February  5, 
1988)  amended  the  Lead-Based  Paint 
Poisoning  Prevention  Act,  and  mandated 
that  HUD  publish  a  final  rule  amending 
the  Department’s  lead-based  paint 
standards  at  24  CFR  Part  35.  On  June  6, 
1988,  the  Department  published  this 
final  rule  in  accordance  with  the 
statutory  mandate  (53  FR  20790). 

The  primary  changes  resulting  from 
the  1987  Housing  Act  are:  (1)  A  uniform 
requirement  that  lead-based  paint 
standards  apply  to  all  housing 
constructed  before  1978;  and  (2)  that  the 
definition  of  “applicable  surfaces”  be 
uniformly  expanded  to  include  all 
interior  and  exterior  surfaces. 

The  revised  lead-based  paint 
standards  affect  the  1986  and  1987  ESG 
programs  in  the  following  manner.  For 
purposes  of  the  1988  ESG  program, 
HUD’s  October  19, 1987  final  rule  (52  FR 
38864)  adopted,  by  cross-reference,  the 
lead-based  paint  requirements 
contained  in  24  CFR  Part  35.  As  a  result, 


the  revised  lead-based  paint  standards 
under  Part  35  will  apply  automatically  to 
all  1986  ESG  program  funds. 

Similarly,  the  1987  ESG  program  (and, 
thereafter,  the  ongoing  ESG  program) 
incorporates  by  cross-reference  the 
lead-based  paint  provisions  contained  in 
Part  35,  with  two  additional 
requirements  (both  of  these 
requirements  were  contained  in  the 
Department’s  proposed  1987  ESG  rule). 
These  additional  provisions  relate  to 
inspection  and  abatement  of  defective 
lead-based  paint  surfaces  and  require 
that  the  grantee  (or  in  the  case  of  States, 
the  State  recipient):  (1)  Undertake 
treatment  of  defective  paint  surfaces 
before  final  inspection  and  approval  of 
any  renovation,  rehabilitation  or 
conversion  activity  under  the  ESG 
program;  and  (2)  take  appropriate  action 
to  protect  shelter  occupants  from  the 
hazards  associated  with  lead-based 
paint  abatement  procedures. 

Nondiscrimination 

Two  of  the  nondiscrimination 
requirements  with  which  use  of 
emergency  shelter  grants  must  comply 
as  provided  in  §  576.79(a)  are  Title  VIII 
of  the  Civil  Rights  Act  of  1968  and 
Executive  Order  11063,  which  prohibit 
discrimination  in  housing  on  the  basis  of 
race,  color,  religion,  sex,  or  national 
origin.  It  may  well  be  that  some 
emergency  shelters  assisted  under  this 
program  are  not  actually  covered  under 
these  authorities.  The  prohibitions 
against  discrimination  in  Title  VIII 
relate  only  to  a  “dwelling”,  which  is 
defined  in  section  802(b)  of  that  Act  to 
mean,  in  part,  “any  building,  structure, 
or  portion  thereof  which  is  occupied  as, 
or  designed  or  intended  for  occupancy 
as,  a  residence  by  one  or  more  families 
*  *  *”  (the  word  “family”  includes  a 
single  individual).  Judicial 
interpretations  (e.g.,  United  States  v. 
Hughes  Memorial  Home.  396  F.  Supp. 

544  (W.D.  Va.  1975))  regarding  whether 
a  temporary  residence  is  a  “dwelling” 
within  the  meaning  of  Title  VIII  appear 
to  turn  on  whether  the  occupant  of  a 
place  intend  to  remain  for  a  substantial 
period  of  time  or  whether  the  place  is 
rather  one  of  temporary  sojourn  or 
transit  visit.  A  similar  issue  arises  under 
Executive  Order  11063,  which  covers 
certain  “housing  and  related  facilities”. 
Since  the  operation  and  usage  of 
emergency  shelters  may  vary  greatly 
across  the  nation,  it  seemed  prudent  to 
deem  these  authorities  generally 
applicable  to  shelter  assisted  under  this 
program. 

In  any  event,  under  §  576.79(a),  all 
such  shelters  are  subject  to  the  Federal 
statutory  prohibitions  against 
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discrimination  with  respect  to  race, 
color,  national  origin,  age,  sex  and 
handicap  in  programs  involving  Federal 
financial  assistance.  Consistent  with  the 
statutory  intent  of  Title  VI  of  the  Civil 
Rights  Act  of  1964  and  Title  VIII  of  the 
Civil  Rights  Act  of  1968,  the  Department 
has  included  in  this  final  rule  a 
requirement  at  §  576.79(a)(6)  that  the 
ESG  grantee  (or  in  the  case  of  a  State, 
the  State  recipient)  make  known  that 
emergency  shelter  facilities  and  services 
are  available  to  all  on  a 
nondiscriminatory  basis.  Where  the 
procedures  that  a  grantee  (or  State 
recipient)  intends  to  use  are  unlikely  to 
reach  persons  of  any  particular  race, 
color,  religion,  age,  sex  or  national  origin 
within  its  service  area  who  may  qualify 
for  ESG  services,  the  grantee  (or 
recipient)  is  required  to  establish 
additional  procedures  to  ensure  that 
these  persons  are  made  aware  of  the 
availability  of  the  facilities  and  services. 

Under  §  576.79(a)(2),  all  shelters 
covered  by  this  part  must  comply  with 
the  prohibitions  against  discrimination 
against  otherwise  qualified  individuals 
with  a  handicap  under  section  504  of  the 
Rehabilitation  Act  of  1973  (29  U.S.C. 

794)  and  implementing  regulations  to  be 
codified  at  24  CFR  Part  8  (53  FR  20215, 
June  12, 1988).  Subpart  C  of  24  CFR  Part 
8  sets  forth  detailed  program 
accessibility  requirements  for  both 
housing  and  non-housing  facilities.  The 
Department  believes  that  shelters  are 
‘‘housing  facilities”  within  the  meaning 
of  24  CFR  Part  8.  Accordingly,  24  CFR 
8.22  (New  Construction — housing 
facilities),  §  8.23  (Alterations  of  existing 
housing  facilities)  and  §  8.24  (Existing 
housing  programs)  apply  to  grantees  in 
the  emergency  shelter  grants  program. 
Specifically,  24  CFR  8.22  and  8.23 
require  that  a  percentage  of  newly 
constructed  and  substantially  altered 
“dwelling  units”  be  readily  accessible  to 
and  usable  by  individuals  with 
handicaps.  In  addition,  24  CFR  8.23(b) 
requires  that,  to  the  maximum  extent 
feasible,  alterations  to  “dwelling  units” 
be  made  readily  accessible  to,  and 
usable  by,  individuals  with  handicaps. 
Since  shelters  may  or  may  not  be 
regarded  as  "dwelling  units”,  the  second 
sentence  of  §  576.79(a)(2)  states  that,  for 
purposes  of  the  ESG  program,  the  term 
"dwelling  units”  in  24  CFR  Part  8 
includes  sleeping  accommodations.  In 
addition,  grantees  (or  the  State 
recipient)  under  24  CFR  8.6(d)  must 
adopt  and  implement  procedures  to 
make  available  to  interested  persons 
information  concerning  the  existence 
and  location  of  services  and  facilities 
which  are  accessible  to  individuals  with 
handicaps. 


Environmental  Requirements  and  Site 
Selection 

Section  576.51(b)(2)(vi)  of  this  final 
rule  requires  that  HUD  conduct  an 
environmental  review  of  the  specific 
project  activities  proposed  by  an 
applicant  before  the  grantee  can  be 
authorized  to  undertake  these  activities. 
On  the  basis  of  an  application  from  a 
State  or  formula  grantee,  HUD  will 
make  a  conditional  grant.  The 
“condition”,  while  assuring  the 
availability  of  funds  to  applicants, 
requires  applicants  to  provide  HUD  with 
specific  information  on  the  nature  and 
location  of  proposed  activities.  This 
information  will  assist  HUD  in 
conducting  its  environmental  review,  so 
that  the  Department  can  evaluate  the 
effect  of  the  grantee’s  proposed 
activities  and  to,  thereafter,  authorize 
the  grantee  to  proceed  with  its  proposed 
activities. 

This  requirement  reflects  the 
Department's  determination  that 
proposed  program  activities  are  subject 
to  the  National  Environmental  Policy 
Act  (NEPA).  The  proposed  ESG  rule 
contemplated  that  the  NEPA  exemption 
provided  by  the  Council  on 
Environmental  Quality  (CEQ)  for  the 
ESG  program  under  the  Homeless 
Housing  Act  of  1986  would  be 
continued.  This  exemption  was 
approved  by  the  CEQ  on  the  basis  of 
statutory  conflict,  since  the  1986  Act 
imposed  time  limitations  that  precluded 
compliance  with  NEPA.  HUD  has 
determined  that  the  restrictions  imposed 
by  the  1986  Homeless  Housing  Act  on 
the  ESG  program  no  longer  pertain.  In 
the  absence  of  statutory  conflict,  NEPA 
and  CEQ’s  implementing  regulations 
apply,  and  it  is  HUD's  responsibility  to 
conduct  the  required  review  in 
accordance  with  24  CFR  Part  50.  The 
HUD  review  may  rely  on  NEPA 
provisions  for  ‘‘categorical  exclusions”, 
although  HUD  must  complete  an 
“environmental  assessment”  for 
proposed  activities  that  are  not  totally 
excluded,  or  otherwise  present 
environmental  site  problems. 

While  this  change  in  the 
environmental  procedures  for  the 
Emergency  Shelter  Grant  Program 
would  appear  to  have  the  effect  of 
delaying  the  provision  of  assistance, 
HUD  does  not  expect  that  result  will 
occur.  The  $8  million  appropriated  for 
FY  1988  for  Emergency  Shelter  Grants 
has  already  been  awarded  and  therefore 
will  not  be  delayed  by  these  procedures. 
Emergency  Shelter  Grants  for  FY  1989 
are  expected  to  be  governed  by  revised 
environmental  procedures  included  in 
both  the  pending  House  and  Senate 
amendments  to  the  McKinney  Act. 


These  amendments  call  for 
responsibility  for  environmental  reviews 
to  be  delegated  to  the  grantee,  as 
provided  in  the  Community 
Development  Block  Grant  program.  Such 
a  delegation  of  responsibility  would 
permit  grantees  to  undertake  most 
Emergency  Shelter  Grant  program 
activities  without  delay. 

Second,  with  respect  to  NEPA  and 
program  objectives,  §  576.53(c)(2) 
provides  that  HUD  will  not  approve 
funds  for  any  program  whose  activities 
would  result  in  significant  impact  on  the 
human  environment.  Such  approval 
would  constitute  a  “major  Federal 
action"  and  require  HUD  to  prepare  an 
environmental  impact  statement  (EIS). 
HUD  has  determined  that  the  length  of 
time  required  to  prepare  an  EIS  would 
run  counter  to  the  objective  of  timely 
delivery  of  ESG  Program  services  and 
activities.  Where  significant  impact 
would  result,  HUD  expects  the  applicant 
to  select  different  activities  or  a 
different  location  that  HUD  may 
determine  not  to  have  such  an  impact. 
This  assures  the  State  or  formula 
grantee  of  its  fund  allocation  while 
assuring  the  environmental  quality  of  its 
program. 

Third,  with  respect  to  environmental 
authorities  other  than  NEPA,  HUD  has 
determined  that  its  environmental 
review  must  take  into  account  all  the 
related  authorities  cited  at  24  CFR  50.4. 
This  has  led  to  the  following  changes  in 
this  final  rule: 

1.  The  final  rule  does  not  contain  the 
provisions  for  an  environmental 
assurance  by  applicants  that  was 
contained  in  the  proposed  ESG  rule  at 
§  576.51(b)(3)(i). 

2.  Under  the  environmental  assurance, 
applicants  certified  to  HUD  that  they 
would  avoid  sites  with  certain 
environmental  problems  (specifically, 
historic  properties  and  floodplains)  and 
that  activities  would  not  be  inconsistent 
with  the  State’s  Coastal  Zone 
Management  Plan  (where  applicable). 
HUD  has  determined  that  the  listed 
environments1  resources  included  only 
the  most  common  resources,  but  did  not 
list  all  the  resources  and  authorities 
cited  in  24  CFR  50.4.  Accordingly,  the 
final  rule  contemplates  that,  in 
conducting  its  environmental  review. 
HUD  will  take  account  of  all  the 
authorities  cited  under  this  provision. 

3.  The  final  rule  deletes  §  576.79(k)  of 
the  proposed  rule,  “Conformance  with 
HUD  environmental  standards."  These 
standards,  issued  under  24  CFR  Part  51. 
are  included  in  the  authorities  of  24  CFR 
50.4  and  so  automatically  are  covered  in 
HUD’s  environmental  review.  Separate 
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listing  as  an  “other  requirement” 
therefore  is  unnecessary. 

These  changes  are  predicated  upon 
the  Department's  determination  that 
environmental  review,  both  under  NEPA 
and  the  related  authorities  of  Part  50.4, 
is  a  responsibility  best  retained  under 
direct  HUD  control,  and  that  these 
reviews  should  not  be  delegated  to  ESG 
grantees.  Similarly,  an  asurance  by  an 
ESG  applicant  that  it  will  avoid  impact 
on  certain  environmental  resources  calls 
for  a  determination  that  HUD,  not  the 
applicant,  should  make  under  the 
applicable  environmental  regulations. 
Thus,  the  determination  as  to  whether 
proposed  activities  will  have  a 
significant  impact  on  the  environment  is 
a  HUD  determination,  and  the  necessary 
changes  are  made  in  this  final  rule. 

Fourth,  HUD  has  deleted  from  the 
final  rule  the  provisions  that  were 
contained  in  the  proposed  rule  at 
§  576.53(f).  The  provision  allowed  HUD 
to  authorize  formula  grantees  and  State 
recipients  to  incur  costs  at  their  own 
risk  prior  to  HUD’s  approval  of  the 
grant.  HUD  has  determined  that  such  a 
provision  would  violate  legal 
requirements  for  prior  environmental 
review,  and  that  preapproved  activities 
and  expenditures  would  limit  the 
consideration  of  alternatives  and  entail 
the  possibility  of  irreversible  impacts  on 
the  environment  even  if  HUD,  after 
environmental  review,  decided  not  to 
approve  the  activities  or  their  location. 

Fifth,  as  part  of  this  rule-making,  HUD 
is  amending  for  immediate  effect  its 
environmental  regulations,  24  CFR  Part 
50  and  58.  These  changes  simply  add  to 
the  previous  list  of  NEPA-related 
categorically  excluded  activities.  The 
new  exclusions  reflect  certain  activities 
under  the  ESG  program  and  other 
homeless  assistance  programs  which 
HUD  believes  lack  potential  effect  on 
the  human  environment.  Specifically, 
these  activities  consist  of  such  sendees 
as  health,  substance  abuse  and 
counseling  sendees,  the  provision  of 
meals  and  payment  of  rent,  utility  and 
maintenance  costs,  and  similar  activities 
that  do  not  involve  physical  change  to 
buildings  or  sites. 

The  amendment  to  Part  58  recognizes 
that  many  communities  also  invest  their 
Community  Development  Block  Grant 
funds  in  shelter  activity.  As  the  use  of 
CDBG  funds  is  subject  to  environmental 
review  by  the  community  under  Part  58, 
this  amendment  will  assure  consistency 
with  Part  50  while  enabling  communities 
to  undertake  and  utilize  Part  58 
environmental  reviews  for  the  CDBG 
program  which  HUD  may  also  accept  for 
purposes  of  the  ESG  program.  This  is 
particularly  advantageous  to  local 


planning  efforts,  and  implicitly 
recognizes  that  under  Part  50  HUD  may 
accept  a  prior  adequate  environmental 
review  undertaken  in  another  program. 

Displacement 

An  ESG  grantee  or  State  or  nonprofit 
recipient  is  prohibited  from  expending 
grant  funds  for  any  activities  that  would 
result  in  the  displacement  of  persons  or 
businesses.  The  requirements  of  the 
Uniform  Relocation  Act  (as  proposed  to 
be  revised)  will  govern  any 
unanticipated  or  unavoidable 
displacement  occurring  after  initial 
approval  of  the  ESG  application. 

Other  Matters 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  in  24  CFR  Part  50,  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969,  42  U.S.C.  4332.  The  Finding  of  No 
Significant  Impact  is  available  for  public 
inspection  during  regular  business  hours 
in  the  Office  of  the  General  Counsel, 
Rules  Docket  Clerk,  at  the  above 
address. 

This  rule  would  not  constitute  a 
“major  rule"  as  that  term  is  defined  in 
section  1(b)  of  the  Executive  Order  on 
Federal  Regulations  issued  by  the 
President  on  February  17, 1981.  Analysis 
of  the  rule  indicates  that  it  would  not:  (1) 
Have  an  annual  effect  on  the  economy 
of  $100  million  or  more:  (2)  cause  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal,  State  or  local  government 
agencies,  or  geographic  regions:  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

In  accordance  with  the  provisions  of  5 
U.S.C.  605(b),  the  Undersigned  hereby 
certifies  that  this  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
because  most  statutorily  eligible 
grantees  and  State  recipients  are 
relatively  larger  cities,  urban  counties, 
or  States.  In  addition,  the  grant  amounts 
to  be  made  available  to  any  ultimate 
user  of  a  grant  are  relatively  small. 

The  information  collection 
requirements  contained  in  this  rule  have 
been  approved  by  the  Office  of 
Management  and  Budget  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501-3502),  and 
assigned  OMB  control  number  2506- 
0089. 


This  rule  was  listed  as  item  number 
999  in  the  Department’s  Semiannual 
Agenda  of  Regulations  published  on 
April  25, 1988  (53  FR  13854. 13858)  under 
Executive  Order  12291  and  the 
Regulatory  Flexibility  Act. 

The  Catalog  of  Federal  Domestic 
Assistance  program  number  for  the 
Emergency  Shelter  Grants  Program  is 
CFDA  No.  14.231. 

List  of  Subjects 

24  CFR  Part  50 

Environmental  assessments. 
Environmental  impact  statements, 
Environmental  policies  and  review 
procedures. 

24  CFR  Part  58 

Environmental  assessments. 
Environmental  impact  statements. 
Community  Development  Block  Grant 
Program,  Environmental  policies  and 
review  procedures. 

24  CFR  Part  575 

Grant  programs — Housing  and 
community  development,  Emergency 
shelter  grants,  Reporting  and 
recordkeeping  requirements. 

24  CFR  Part  576 

Grant  programs — Housing  and 
community  development,  Emergency 
shelter  grants,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  the  Department  amends 
24  CFR  Part  50  as  follows: 

PART  50— PROTECTION  AND 
ENHANCEMENT  OF  ENVIRONMENTAL 
QUALITY 

1.  The  authority  citation  for  24  CFR 
Part  50  continues  to  read  as  follows: 

Authority:  Sec.  7(d),  Department  of  HUD 
Act  (42  U.S.C.  3535(d)). 

2.  Section  50.20  is  revised  by  adding  a 
new  paragraph  (o),  to  read  as  follows: 

§  50.20  Categorical  exclusions. 

***** 

(o)  The  following  supportive  services, 
maintenance  and  administrative 
activities  under  all  HUD  programs 
which  support  shelter  or  housing  for  the 
homeless :  The  provision  of  physical  or 
mental  health,  substance  abuse,  social, 
educational  or  counseling  services:  the 
provision  of  meals  or  food:  the  payment 
of  rent,  utility,  maintenance  or 
administrative  costs;  and  similar 
activities  that  do  not  involve  physical 
change  to  buildings  or  sites. 
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PART  58— ENVIRONMENTAL  REVIEW 
PROCEDURES  COMMUNITY 
DEVELOPMENT  BLOCK  GRANT, 
RENTAL  REHABILITATION  AND 
HOUSING  DEVELOPMENT  BLOCK 
GRANT  PROGRAMS 

3.  The  authority  citation  for  24  CFR 
Part  58  is  revised  to  read  as  follows: 

Authority:  Sec.  7(d)  of  the  Department  of 
HUD  Act  (421  U.S.C.  3535(d));  sec.  104(g)  of 
title  I,  Housing  and  Community  Development 
Act  of  1974  (42  U.S.C.  5304(g))  as  amended; 
sec.  102  of  the  National  Environmental  Policy 
Act  of  1969  (42  U.S.C.  4332)  as  amended:  secs. 
17(i)  (1)  and  (2)  of  the  United  States  Housing 
Act  of  1937  (42  U.S.C.  1437o(i)  (1)  and  (2)); 
Executive  Order  11514,  Protection  and 
Enhancement  of  Environmental  Quality, 

March  5, 1970,  as  amended  by  Executive 
Order  11991,  May  24, 1977. 

4.  Section  58.35  is  amended  by  adding 
a  new  paragraph  (a)(6),  to  read  as 
follows: 

§  58.35  Categorically  excluded  activities. 

(а)  *  *  * 

(б)  The  following  service, 
maintenance  and  administrative 
activities,  to  the  extent  eligible,  which 
are  undertaken  to  support  housing  and 
shelter  programs  for  the  homeless:  The 
provision  of  physical  or  mental  health, 
substance  abuse,  social,  educational,  or 
counseling  services;  the  provision  of 
meals  or  food;  the  payment  of  rent, 
utility,  maintenance  or  administrative 
costs;  and  similar  activities  that  do  not 
use  grant  funds  for  making  physical 
changes  to  buildings  or  sites. 

5.  24  CFR  Part  575  is  amended,  and  a 
new  24  CFR  Part  576  is  added  to  read  as 
follows. 

6.  The  part  heading  of  24  CFR  Part  575 
is  revised  to  read  as  follows: 

PART  575— EMERGENCY  SHELTER 
GRANTS  PROGRAM:  HOMELESS 
HOUSING  ACT  OF  1986 

7.  The  authority  citation  for  24  CFR 
Part  575  is  revised  to  read  as  follows: 

Authority:  Sec.  525(a)  of  the  Homeless 
Housing  Act  of  1986  (sec.  101(g),  Pub.  L  99- 
500  (approved  October  18, 1986)  and  Pub.  L. 
99-591  (approved  October  30, 1986),  making 
appropriations  as  provided  for  in  H.R.  5313, 
99th  Cong.,  2d  Sess.  (1986)  (as  passed  by  the 
House  of  Representatives  and  by  the  Senate), 
to  the  extent  and  in  the  manner  provided  for 
in  H.  Rep.  No.  977, 99th  Cong.,  2d  Sess. 
(1986));  sec.  7(d)  of  the  Department  of 
Housing  and  Urban  Development  Act  (42 
U.S.C.  3535(d)). 

8.  In  §  575.1,  paragraph  (a)  is  revised 
to  read  as  follows: 

§  575.1  Applicability  and  purpose. 

(a)  General.  This  part  implements  the 
Emergency  Shelter  Grants  program 
contained  in  the  Homeless  Housing  Act 


of  1986  (section  101(g),  (Pub.  L.  99-500 
(approved  October  18, 1986)  and  Pub.  L. 
99-591  (approved  October  30, 1986), 
making  appropriations  as  provided  for 
in  Part  C  of  Title  V  of  H.R.  5313,  99th 
Cong.,  2d  Sess.  (1986)  (as  passed  by  the 
House  of  Representatives  and  by  the 
Senate),  to  extent  and  in  the  manner 
provided  for  in  H.  Rep.  No.  977,  99th 
Cong.,  2d  Sess.  (1986)).  The  program 
authorizes  the  Secretary  of  Housing  and 
Urban  Development  to  make  grants  to 
States,  units  of  general  local 
government,  and  private  nonprofit 
organizations,  for  the  rehabilitation  or 
conversion  of  buildings  for  use  as 
emergency  shelter  for  the  homeless,  and 
for  the  payment  of  certain  operating  and 
social  service  expenses  in  connection 
with  emergency  shelter  for  the 
homeless.  The  Emergency  Shelter 
Grants  program  authorized  by  Subtitle  B 
of  Title  IV  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  is  contained 
in  24  CFR  Part  576. 

9.  A  new  24  CFR  Part  576  is  added,  to 
read  as  follows: 

PART  576— EMERGENCY  SHELTER 
GRANTS  PROGRAM:  STEWART  B. 
MCKINNEY  HOMELESS  ASSISTANCE 
ACT 

Subpart  A— General 

Sec. 

576.1  Applicability  and  purpose. 

576.3  Definitions. 

576.5  Waivers. 

Subpart  B— Eligible  Activities 

576.21  Eligible  activities  and  ineligible 
activities. 

576.23  Who  may  carry  out  eligible  activities. 

Subpart  C— Comprehensive  Homeless 
Assistance  Plan 

576.31  Comprehensive  Homeless  Assistance 
Plan. 

Subpart  D— Allocations 

576.41  Overall  allocation  of  grant  amounts. 
576.43  Allocation  of  grant  amounts  to 
States,  metropolitan  cities,  and  urban 
counties. 

576.45  Allocation  of  grant  amounts  to 
Territories. 

Subpart  E— Award  and  Use  of  Grant 
Amounts 

576.51  Application  requirements. 

576.53  Review  and  approval  of  applications. 
576.55  Deadlines  for  using  grant  amounts. 

Subpart  F— Reallocations 

576.61  Reallocation  of  grant  amounts;  lack  of 
approved  Comprehensive  Homeless 
Assistance  Plan:  formula  cities  and 
counties. 

576.63  Reallocation  of  grant  amounts;  lack  of 
approved  Comprehensive  Homeless 
Assistance  Plan;  States. 


576.65  Reallocation  of  grant  amounts;  lack  of 
approved  Comprehensive  Homeless 
Assistance  Plan;  Territories. 

576.67  Reallocation  of  grant  amounts; 
returned  or  unused  amounts. 

Subpart  G— Program  Requirements 

576.71  Matching  funds. 

576.73  Use  as  an  emergency  shelter. 

576.75  Building  standards. 

576.77  Assistance  to  the  homeless. 

576.79  Other  Federal  requirements. 

Subpart  H— Grant  Administration 

576.81  Responsibility  for  grant 
administration. 

576.83  Method  of  payment. 

576.85  Performance  reports. 

576.87  Recordkeeping. 

576.89  Sanctions. 

Appendix  to  Part  576  Reallocation  of  Grant 
Funds. 

Authority:  Sec.  416  of  the  Stewart  B. 
McKinney  Homeless  Assistance  Act  (Pub.  L. 
100-77,  approved  July  22, 1987);  sec.  7(d)  of 
the  Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 

Subpart  A— General 

§  576.1  Applicability  and  purpose. 

(a)  General.  This  part  implements  the 
Emergency  Shelter  Grants  program 
contained  in  Subtitle  B  of  Title  IV  of  the 
Stewart  B.  McKinney  Homeless 
Assistance  Act  (Pub.  L.  100-77, 
approved  July  22, 1987).  The  program 
authorizes  the  Secretary  of  Housing  and 
Urban  Development  to  make  grants  to 
States  and  units  of  general  local 
government  (and  to  private  nonprofit 
organizations  providing  assistance  to 
homeless  individuals  in  the  case  of 
grants  made  with  reallocated  amounts) 
for  the  rehabilitation  or  conversion  of 
buildings  for  use  as  emergency  shelter 
for  the  homeless,  and  for  the  payment  of 
certain  operating  and  social  service 
expenses  in  connection  with  emergency 
shelter  for  the  homeless.  The  Emergency 
Shelter  Grants  program  authorized  by 
the  Homeless  Housing  Act  of  1986  is 
contained  in  24  CFR  Part  575. 

(b)  Purpose.  The  program  is  designed 
to  help  improve  the  quality  of  existing 
emergency  shelters  for  the  homeless,  to 
help  make  available  additional 
emergency  shelters,  and  to  help  meet  the 
costs  of  operating  emergency  shelters 
and  of  providing  certain  essential  social 
services  to  homeless  individuals,  so  that 
these  persons  have  access  not  only  to 
safe  and  sanitary  shelter,  but  also  to  the 
supportive  services  and  other  kinds  of 
assistance  they  need  to  improve  their 
situations. 

§576.3  Definitions. 

Comprehensive  Homeless  Assistance 
Plan  or  Comprehensive  Plan  means  the 
Comprehensive  Homeless  Assistance 
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Plan  established  by  Subtitle  A  of  Title 
IV  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  (Pub.  L.  100- 
77,  approved  July  22, 1987). 

Conversion  means  a  change  in  the  use 
of  a  building  to  an  emergency  shelter  for 
the  homeless  under  this  part,  w'here  the 
cost  of  conversion  and  any 
rehabilitation  costs  exceed  75  percent  of 
the  value  of  the  building  before 
conversion. 

Emergency  shelter  means  any  facility 
with  overnight  sleeping 
accommodations,  the  primary  purpose 
of  which  is  to  provide  temporary  shelter 
for  the  homeless  in  general  or  for 
specific  populations  of  the  homeless. 

Emergency  shelter  grant  amounts  or 
grant  amounts  mean  grant  amounts 
made  available  under  this  part. 

Formula  city  or  county  means  a 
metropolitan  city  or  urban  county  that  is 
eligible  to  receive  an  allocation  of  grant 
amounts  under  §  576.43. 

Grantee  means  the  entity  that 
executes  a  grant  agreement  with  HUD 
under  this  part.  For  purposes  of  this 
part,  grantee  is  (a)  any  State, 
metropolitan  city,  or  urban  county  that 
receives  a  grant  allocation  under 
§  576.43;  (b)  any  Territory  that  receives 
a  grant  allocation  under  §  576.45;  and  (c) 
any  State,  Territory,  unit  of  general  local 
government,  or  private  nonprofit 
organization  that  receives  a  grant  based 
on  a  reallocation  under  Subpart  F. 
Homeless  means: 

(a)  An  individual  or  family  which 
lacks  a  fixed,  regular,  and  adequate 
nighttime  residence;  or 

(b)  An  individual  or  family  which  has 
a  primary  nighttime  residence  that  is; 

(1)  A  supervised  publicly  or  privately 
operated  shelter  designed  to  provide 
temporary  living  accommodations 
(including  welfare  hotels,  congregate 
shelters,  and  transitional  housing  for 
persons  with  mental  illness); 

(2)  An  institution  that  provides  a 
temporary  residence  for  individuals 
intended  to  be  institutionalized:  or 

(3)  A  public  or  private  place  not 
designed  for,  or  ordinarily  used  as,  a 
regular  sleeping  accommodation  for 
human  beings.  The  term  does  not 
include  any  individual  imprisoned  or 
otherwise  detained  pursuant  to  an  Act 
of  the  Congress  or  a  State  Law. 

HUD  means  the  Department  of 
Housing  and  Urban  Development. 

Major  rehabilitation  means 
rehabilitation  that  involves  costs  in 
excess  of  75  percent  of  the  value  of  the 
building  before  rehabilitation. 

Metropolitan  city  means  a  city  that 
was  classified  as  a  metropolitan  city 
under  section  102(a)(4)  of  the  Housing 
and  Community  Development  Act  of 
1974  for  the  fiscal  year  immediately 


preceding  the  fical  year  for  which 
emergency  shelter  grant  amounts  are 
made  available. 

Nonprofit  recipient  means  any  private 
nonprofit  organization  providing 
assistance  to  the  homeless,  to  which  a 
unit  of  general  local  government 
distributes  emergency  shelter  grant 
amounts. 

Obligated  means  that  the  grantee  or 
State  recipient,  as  appropriate,  has 
placed  orders,  awarded  contracts, 
received  services,  or  entered  similar 
transactions  that  require  payment  from 
the  grant  amount.  Grant  amounts  that 
are  awarded  by  a  written  agreement  by 
a  unit  of  general  local  government  that 
require  payment  from  the  grant  amount 
to  a  private  nonprofit  organization 
providing  assistance  to  the  homeless  are 
obligated. 

Private  nonprofit  organization  means 
a  secular  or  religious  organization 
described  in  section  501(c)  of  the 
Internal  Revenue  Code  of  1986  which  (a) 
is  exempt  from  taxation  under  Subtitle 
A  of  the  Code;  (b)  has  an  accounting 
system  and  a  voluntary  board;  and  (c) 
practices  nondiscrimination  in  the 
provision  of  assistance. 

Rehabilitation  means  labor,  materials, 
tools,  and  other  costs  of  improving 
buildings,  including  repair  directed 
toward  an  accumulation  of  deferred 
maintenance;  replacement  of  principal 
fixtures  and  components  of  existing 
buildings;  installation  of  security 
devices;  and  improvement  through 
alterations  or  incidental  additions  to,  or 
enhancement  of,  existing  buildings, 
including  improvements  to  increase  the 
efficient  use  of  energy  in  buildings. 

Renovation  means  rehabilitation  that 
involves  costs  of  75  percent  or  less  of 
the  value  of  the  building  before 
rehabilitation. 

State  means  each  of  the  several  States 
and  the  Commonw'ealth  of  Puerto  Rico. 

Territory  means  each  of  the  following: 
The  Virgin  Islands,  Guam,  American 
Samoa,  the  Northern  Mariana  Islands, 
the  Trust  Territory  of  the  Pacific  Islands, 
and  any  other  territory  or  possession  of 
the  United  States. 

State  recipient  means  any  unit  of 
general  local  government  to  which  a 
State  makes  available  emergency 
shelter  grant  amounts. 

Unit  of  general  local  government 
means  any  city,  county,  town,  township, 
parish,  village,  or  other  general  purpose 
political  subdivision  of  a  State. 

Urban  county  means  a  county  that 
was  classified  as  an  urban  county  under 
section  102(a)(6)  of  the  Housing  and 
Community  Development  Act  of  1974  for 
the  fiscal  year  immediately  preceding 
the  fiscal  year  for  w'hich  emergency 


shelter  grant  amounts  are  made 
available. 

Value  of  the  building  means  the 
monetary  value  assigned  to  a  building 
by  an  independent  real  estate  appraiser, 
or  as  otherwise  reasonably  established 
by  the  grantee  or  the  State  recipient. 

§576.5  Waivers. 

The  Secretary  of  HUD  may  waive  any 
requirement  of  this  part  that  is  not 
required  by  law,  whenever  it  is 
determined  that  undue  hardship  will 
result  from  applying  the  requirement,  or 
where  application  of  the  requirement 
would  adversely  affect  the  purposes  of 
the  Emergency  Shelter  Grants  Program 
under  this  part. 

Subpart  B— Eligible  Activities 
§  576.21  Eligible  and  ineligible  activities. 

(a)  Eligible  activities.  Emergency 
shelter  grant  amounts  may  be  used  for 
one  or  more  of  the  following  activities 
relating  to  emergency  shelter  for  the 
homeless. 

(1)  Renovation,  major  rehabilitation, 
or  conversion  of  buildings  for  use  as 
emergency  shelters  for  the  homeless. 

(2)  Provision  of  essential  services, 
including  (but  not  limited  to)  services 
concerned  with  employment,  physical 
health,  mental  health,  substance  abuse, 
education,  or  food,  including  the  staff 
salary  necessary  to  provide  such 
services.  Grant  amounts  provided  to  a 
unit  of  general  local  government  may  be 
used  to  provide  an  essential  service  only 
if — 

(i)  The  service  is: 

(A)  A  new  service  or 

(B)  A  quantifiable  increase  in  the  level 
of  a  service  above  that  w’hich  the  unit  of 
general  local  government  provided  with 
local  funds  during  the  12  calendar 
months  immediately  before  it  received 
initial  grant  amounts;  and 

(ii)  Not  more  than  15  percent  of  the 
total  of  each  grant  amount  provided  to  a 
unit  of  general  local  government  is  used 
for  these  services  (whether  or  not  the 
unit  of  local  government  provides  some 
or  all  of  these  grant  funds  to  a  nonprofit 
recipient). 

(3)  Payment  of  maintenance,  operation 
(including  rent,  but  excluding  staff), 
insurance,  utilities,  and  furnishings. 

(b)  Waiver  of  limit  on  essential 
services.  (1)  HUD  may  waive  the  15 
percent  limitation  on  the  use  of  grant 
amounts  for  essential  services  in 
paragraph  (a)(2)(ii)  of  this  section,  if  the 
unit  of  general  local  government 
demonstrates  to  HUD  that: 

(i)  Activities  other  than  essential 
services  are  adequately  provided  from 
other  private  or  public  resources  (which 


Federal  Register  /  Vol.  53,  No.  154  /  Wednesday,  August  10,  1988  /  Rules  and  Regulations  30195 


resources  may  include  that  portion  of 
each  grant  amount  provided  to  the  unit 
of  government  under  this  part  for  which 
a  waiver  is  not  being  requested);  and 

(ii)  The  amount  that  is  in  excess  of  15 
percent  of  each  grant  amount  that  the 
unit  of  government  proposes  to  use  for 
essential  services  (and  for  which  a 
waiver  is  requested),  cannot  practically 
be  used  for  eligible  activities  other  than 
essential  services. 

(2)  Waiver  requests  from  State 
recipients  under  this  paragraph  (b)  must 
first  be  sent  to  the  State.  The  State  must 
promptly  send  the  requests  to  HUD, 
together  with  any  comments  or 
recommendations  the  State  may  have  on 
them. 

(c)  Ineligible  activities.  (1)  Emergency 
shelter  grant  amounts  may  not  be  used 
for  activities  other  than  those  authorized 
under  paragraphs  (a)  and  (b)  of  this 
section.  For  example,  grant  amounts 
may  not  be  used  for: 

(1)  Acquisition  or  construction  of  an 
emergency  shelter  for  the  homeless; 

(ii)  The  costs  of  staff  involved  in 
operating  the  shelter;  or 

(iii)  Rehabilitation  services  performed 
by  the  staff  of  a  grantee  or  recipient, 
such  as  preparation  of  work 
specifications,  loan  processing,  or 
inspections. 

(2)  Grant  amounts  may  not  be  used  to 
renovate,  rehabilitate,  or  convert 
buildings  owned  by  primary  religious 
organizations  or  entities,  unless  the 
following  conditions  are  met; 

(i)  The  building  (or  portion  thereof) 
that  is  to  be  improved  with  the  grant 
amounts  has  been  leased  to  an  existing 
or  newly  established,  wholly  secular 
entity  (which  may  be  an  entity 
established  by  the  religious 
organization); 

(ii)  The  HUD  assistance  is  provided  to 
the  lessee  (and  not  the  lessor)  to  make 
the  improvements; 

(iii)  The  leased  premises  will  be  used 
exclusively  for  secular  purposes,  and 
will  be  available  to  all  persons 
regardless  of  religion; 

(iv)  The  lease  payments  do  not  exceed 
the  fair  market  rent  for  the  premises,  as 
they  were  before  the  improvements  are 
made; 

(v)  The  portion  of  the  cost  of  any 
improvements  that  also  serve  a  non- 
leased  part  of  the  building  will  be 
allocated  to,  and  paid  for  by,  the  lessor; 
and 

(vi)  The  lessor  enters  into  a  binding 
agreement  that,  unless  the  lessee,  or  a 
qualified  successor  lessee,  retains  the 
use  of  the  leased  premises  for  a  wholly 
secular  purpose  for  at  least  the  useful 
life  of  the  improvements,  the  lessor  will 


pay  to  the  lessee  an  amount  equal  to  the 
residual  value  of  the  improvements. 

(vii)  The  lessee  must  remit  the  amount 
referred  to  in  paragraph  (c)(2)(vi)  of  this 
section  to  the  original  grantee  from 
which  the  amounts  used  to  renovate, 
rehabilitate,  or  convert  the  building 
under  this  paragraph  (c)(2)  were 
derived:  e.g.,  if  the  amounts  used  under 
this  paragraph  initially  were  made 
available  to  a  State  or  to  a  unit  of 
general  local  government  as  a  formula 
allocation  (§  576.43)  or  a  reallocation 
(Subpart  F),  the  amount  that  the  lessor 
provides  to  the  lessee  must  be  remitted 
to  the  State  or  unit  of  general  local 
government,  as  appropriate.  While  the 
original  grantee  is  expected  to  use  this 
amount  to  alleviate  homelessness  in  the 
original  grantee’s  jurisdiction,  there  is 
no  requirement  that  funds  received  after 
the  close  of  the  grant  period  be  used  in 
accordance  with  the  requirements  of 
this  part.  If,  however,  a  private  nonprofit 
organization  is  the  lessee  as  well  as  the 
grantee,  the  organization  must  remit  the 
amount  referred  to  in  paragraph 
(c)(2)(vi)  of  this  section  to  HUD. 

(viii)  The  lessee  may  also  enter  into  a 
management  contract  authorizing  the 
lessor  religious  organization  to  operate 
the  facility,  including  the  provision  of 
essential  services,  in  carrying  out  the 
secular  purpose.  In  such  case,  the 
religious  organization  must  agree  in  the 
management  contract  to  carry  out  its 
contractual  responsibilities  in  a  manner 
free  from  religious  influences  pursuant 
to  conditions  prescribed  by  HUD. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  2506-0089.) 

§  576.23  Who  may  carry  out  eligible 
activities. 

(a)  Grantees  and  State  recipients.  All 
grantees  (except  States)  and  State 
recipients  may  carry  out  activities  with 
emergency  shelter  grant  amounts.  All  of 
a  State’s  formula  allocation  must  be 
made  available  to  units  of  general  local 
government  in  the  State,  which  may 
include  formula  cities  or  counties, 
whether  or  not  such  cities  or  counties 
receive  grant  amounts  directly  from 
HUD. 

(b)  Nonprofit  recipients.  Units  of 
general  local  government — both 
grantees  and  State  recipients — may 
distribute  all  or  part  of  their  grant 
amounts  to  nonprofit  recipients  to  be 
used  for  emergency  shelter  grant 
activities. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2506-0089.) 


Subpart  C— Comprehensive  Homeless 
Assistance  Plan 

§  576.31  Comprehensive  Homeless 
Assistance  Plan. 

(a)  Prohibition  of  assistance.  (1)  Grant 
amounts  may  be  made  available  to  the 
following  jurisdictions,  only  if  they  have 
a  HUD-approved  Comprehensive  Plan: 

(1)  States,  for  allocations  under 
§  576.43  and  reallocations  under 
§§  576.61,  576.63,  and  576.67. 

(ii)  Formula  cities  and  counties,  for 
allocations  under  §  576.43  and 
reallocations  under  §§  576.63  and  576.67; 
and 

(iii)  Territories,  for  allocations  under 
§  576.45  and  reallocations  under 

§§  576.65  and  576.67. 

(2)  Reallocation  amounts  may  be 
made  available  under  §  576.67  to  units 
of  general  local  government  that  are  not 
formula  cities  and  counties,  and  to 
private  nonprofit  organizations,  only  if 
the  area  that  would  be  served  by  the 
proposed  activities  is  covered  by  an 
approved  Comprehensive  Plan,  as 
outlined  below:  For  units  of  general 
local  government,  the  State  must  have 
an  approved  Plan;  for  nonprofit 
organizations,  if  the  proposed  activities 
are  to  serve  a  formula  city  or  county  or 
Territory,  the  city,  county  or  Territory 
must  have  an  approved  Plan;  if  the 
proposed  activities  are  not  to  serve  such 
city  or  county,  the  State  or  Territory 
must  have  an  approved  plan. 

(3)  Grant  amounts  may  not  be  made 
available  to,  or  within  the  jurisdiction 
of,  any  State  or  forumla  city  or  county 
that  does  not  annually — 

(i)  Review  its  progress  in  carrying  out 
its  Comprehensive  Plan  and 

(ii)  Report  the  results  of  the  review  to 
HUD. 

(b)  Notification  of  Plan  requirements. 
HUD  will  publish  the  requirements  that 
pertain  to  the  Comprehensive  Plan 
(including  the  progress  review  and 
report  specified  in  paragraph  (a)(3)  of 
this  section  and  Plan  amendments 
referred  to  in  §  576.53(c))  in  the  Federal 
Register  as  necessary.  Prospective 
grantees  should  familiarize  themselves 
with  these  requirements.  HUD  will  also 
provide  notice  of  the  Plan’s 
requirements  when  HUD  notifies 
prospective  grantees  of  their  grant 
allocations  under  subpart  D  or  the 
availability  of  reallocation  amounts 
under  subpart  F. 

(c)  Reallocations.  Sections  576.61, 
576.63,  and  576.65  govern  the 
reallocation  of  grant  amounts  initially 
allocated  to  a  State  or  a  formula  city  or 
county  under  §  576.43,  or  to  a  Territory 
under  §  576.45,  if  the  jurisdiction  does 
not  obtain  approval  of  its  Plan  within 
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the  time  periods  specified  in  those 
sections. 

Subpart  D— Allocations 

§  576.41  Overall  allocation  of  grant 
amounts. 

(a)  Territories.  HUD  will  set  aside  for 
allocation  to  the  Territories  under 

§  576.45  an  amount  equal  to  0.2  percent 
of  the  total  amount  of  each 
appropriation  under  this  part  in  any 
fiscal  year. 

(b)  States,  metropolitan  cities  and 
urban  counties.  HUD  will  allocate  the 
amounts  that  remain  after  the  set-aside 
to  Territories  under  paragraph  (a)  of  this 
section  to  States,  metropolitan  cities, 
and  urban  counties  under  §  576.43. 

§  576.43  Allocation  of  grant  amounts  to 
States,  metropolitan  cities,  and  urban 
counties. 

(a)  Calculation  of  allocations.  In 
determining  the  amount  of  the  allocation 
for  each  State,  metropolitan  city,  and 
urban  county,  HUD  will  provide  that  the 
percentage  of  the  total  amount  available 
for  allocation  to  any  State,  metropolitan 
city,  or  urban  county  is  equal  to  the 
percentage  of  the  total  amount  available 
for  section  106  of  the  Housing  and 
Community  Development  Act  of  1974  for 
the  prior  fiscal  year  that  was  allocated 
to  such  State,  metropolitan  city,  or 
urban  county. 

(b)  Reallocation  to  State.  Except  as 
otbewise  provided  by  law,  if  an 
allocation  to  a  metropolitan  city  or 
urban  county  would  be  less  than  .05 
percent  of  each  appropriation  under  this 
part  in  any  fiscal  year,  the  amount  is 
added  to  the  allocation  for  the  State  in 
which  the  city  or  county  is  located. 

(c)  Notification  of  allocation  amount. 
HUD  will  notify  in  writing  each  State, 
metropolitan  city,  and  urban  county  that 
is  eligible  to  receive  an  allocation  under 
this  section,  of  the  amount  of  its 
allocation. 

§  576.45  Allocation  of  grant  amounts  to 
Territories. 

(a)  Each  Territory.  HUD  will  allocate 
amounts  set  aside  for  Territories  under 
§  576.41  to  each  Territory,  based  upon 
its  proportionate  share  of  the  total 
population  of  all  Territories. 

(b)  Notification  of  allocation  amount. 
HUD  will  notify  each  Territory  of  the 
amount  of  its  allocation  under  this 
section. 

Subpart  E— Award  and  Use  of  Grant 
Amounts 

§  576.51  Application  requirements. 

(a)  Application  deadlines.  To  receive 
grant  amounts,  a  State  or  formula  city  or 
county  that  elects  to  receive  an 


emergency  shelter  grant  on  the  basis  of 
an  allocation  under  §  576.43,  and  a 
Territory  that  elects  to  receive  an 
emergency  shelter  grant  on  the  basis  of 
an  allocation  under  §  576.45,  must 
submit  an  application  that  meets  the 
requirements  of  paragraph  (b)  of  this 
section.  The  application  must  be 
submitted  to  the  responsible  HUD  field 
office,  no  later  than  45  days  after  the 
date  of  the  notification  to  the  State,  city 
or  county,  or  the  Territory,  of  its  grant 
allocation,  as  provided  by  §  576.43(c)  or 
§  576.45(b),  respectively. 

(b)  Application.  The  application  must 
contain: 

(1)  A  Standard  Form  424.  Item  (7)  of 
Standard  Form  424  must  contain  a 
description  of  the  proposed  use  of  the 
emergency  shelter  grant  amounts.  In  the 
case  of  a  formula  city  or  county,  or  a 
Territory,  the  proposed  use  must  be 
identified  for  each  of  the  three 
categories  of  eligible  activities  under 
§§  576.21  (a)(1),  (a)(2),  and  (a)(3).  In  the 
case  of  a  State,  the  proposed  use  must 
identify: 

(1)  How  the  State  intends  to 
implement  the  requirement  in  §  576.23(a) 
that  the  grant  be  made  available  to  units 
of  general  local  government  in  the  State, 
or 

(ii)  The  specific  units  of  general  local 
government  in  the  State  that  will  receive 
the  grant. 

(2)  The  following  certifications  and 
assurances: 

(i)  A  certification  by  the  public  official 
responsible  for  submitting  the 
Comprehensive  Plan  for  the  State, 
formula  city  or  county,  or  Territory  that 
is  applying  for  ESG  funding  for  the 
proposed  activities  that  the  activities 
are  consistent  with  the  Plan.  In  the  case 
of  a  formula  city  or  county,  there  must 
be  an  additional  certification  that  before 
any  of  the  grant  funds  are  used  for  an 
activity  conducted  outside  the 
applicant’s  jurisdiction,  the  applicant 
will  secure  and  provide  to  HUD  a 
certification  that  the  activity  is 
consistent  with  the  CHAP  submitted  by 
the  following  jurisdiction,  as  applicable: 

(A)  If  the  activity  is  conducted  within 
the  boundaries  of  a  city  or  urban  county 
having  its  own  CHAP,  then  a 
certification  from  its  appropriate  official 
of  that  jurisdiction;  or 

(B)  If  the  activity  is  not  conducted 
within  a  unit  of  local  government  having 
its  own  CHAP,  then  a  certification  from 
the  appropriate  State  official. 

(ii)  A  certification  that  the  State, 
formula  city  or  county,  or  Territory  will 
provide  the  matching  supplemental 
funds  required  by  §  576.71.  The 
certification  must  describe  the  sources 
and  amounts  of  the  supplemental  funds. 
A  State’s  matching  supplemental  funds 


certification  is  to  be  submitted  with  its 
interim  performance  report,  as  provided 
by  §  576.85. 

(iii)  A  certification  that  the  formula 
city  or  county,  or  Territory,  will  comply, 
and  that  the  State  will  ensure  that  its 
State  recipients  comply,  with: 

(A)  The  requirements  of  §  576.73 
concerning  the  continued  use  of 
buildings,  for  which  emergency  shelter 
grant  amounts  are  used,  as  emergency 
shelter  for  the  homeless; 

(B)  The  building  standards 
requirements  of  §  576.75;  and 

(C)  The  requirements  of  §  576.77 
concerning  assistance  to  the  homeless. 

(iv)  If  grant  amounts  are  proposed  to 
be  used  to  provide  emergency  shelter  for 
the  homeless  in  hotels  or  motels,  or 
other  commercial  facilities  providing 
transient  housing,  a  certification  from 
the  State,  metropolitan  city,  or  urban 
county  that: 

(A)  The  grantee,  or  State  recipient  or 
nonprofit  recipient  (as  appropriate),  has 
executed  (or  will  execute)  an  agreement 
with  the  provider  of  such  housing  that 
comparable  living  space  (in  terms  of 
quality,  available  amenities,  and  square 
footage)  will  be  rented  in  the  facility  for 
use  as  an  emergency  shelter  for  not  less 
than  a  three-year  period  as  calculated 
under  §  576.73(b); 

(B)  Leases  negotiated  between  the 
grantee,  or  State  recipient  or  nonprofit 
recipient  (as  appropriate),  and  providers 
of  such  housing  provide  (or  will  provide) 
that  the  living  space  will  be  rented  at 
substantially  less  than  the  daily  room 
rate  otherwise  charged  by  the  facility; 
and 

(C)  The  grantee,  or  State  recipient  or 
nonprofit  recipient  (as  appropriate),  has 
considered  using  other  facilities  as 
emergency  shelter,  and  has  determined 
that  use  of  the  facilities  referred  to  in 
this  paragraph  (b)(2)(iv)  provides  the 
most  cost-effective  means  of  providing 
emergency  shelter  for  the  homeless  in  its 
jurisdiction. 

(v)  A  certification  that  the  formula 
city  or  county,  or  Territory,  will  conduct 
its  emergency  shelter  grant  activities 
under  this  part,  and  that  the  State  or 
unit  of  general  local  government  (as 
appropriate)  will  ensure  that  State 
recipients  or  nonprofit  recipients 
conduct  their  activities  under  this  part, 
in  conformity  with  the 
nondiscrimination  and  equal 
opportunity  requirements  contained  in 

§  576.79(a)  and  the  other  requirements  of 
this  part  and  of  other  applicable  Federal 
law. 

(vi)  An  assurance  by  the  State,  formula 
city,  county  or  Territory  that  neither  the 
grantee  nor  recipient  will  undertake,  or 
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commit  funds  to,  any  activities  to  be 
funded  under  this  part  until: 

(A)  The  grantee  transmits  to  HUD  a 
description  of  the  proposed  activities 
and  of  any  properties  to  be  renovated, 
rehabilitated  or  converted,  including 
their  location,  and  an  identification  of 
any  environmental  conditions  that  may 
require  particular  consideration; 

(B)  HUD  either  completes  an 
environmental  review  of  the  proposed 
activities,  properties  and  locations  or, 
pursuant  to  24  CFR  Part  50,  accepts  an 
adequate  and  relevant  prior  review 
completed  for  another  HUD  program  or 
project  under  24  CFR  Parts  50  or  58,  and 
thereafter  authorizes  the  grantee  to 
proceed,  in  accordance  with  any 
mitigation  requirements;  and 

(C)  An  assurance  by  the  State, 
formula  city,  county  or  Territory  that  if, 
subsequent  to  HUD  authorization  to 
proceed  on  the  basis  of  environmental 
review  and  mitigation  requirements,  the 
nature  or  location  of  funded  activities 
changes,  HUD  will  be  so  advised  in  the 
same  manner  as  provided  in 

§  576.51(b)(2)(vi)(A). 

(vii)  A  certification  by  the  State, 
formula  city  or  county,  or  Territory  that 
the  submission  of  the  application 
required  by  this  paragraph  (b)  is 
authorized  under  applicable  provisions 
of  law,  and  that  the  grantee  possesses 
the  legal  authority  to  carry  out 
emergency  shelter  grant  activities  in 
accordance  with  the  provisions  of  this 
part. 

(c)  Substantial  change  in  proposed 
use  of  funds.  (1)  If  at  any  time  after 
submission  of  an  application  under  this 
section,  there  is  a  substantial  change  in 
the  proposed  use  of  funds,  there  must  be 
submitted  to  the  responsible  HUD  field 
office  a  certification  (as  required  by 
paragraph  (b)(2)(i)  of  this  section)  that 
the  proposed  use  of  funds  is  consistent 
with  the  applicable  Comprehensive 
Homeless  Assistance  Plan.  The 
certification  will  be  approved  as 
expeditiously  as  possible,  and  will  be 
deemed  approved  30  days  after  HUD 
receives  it  unless,  notification  is 
provided  by  HUD  within  that  period  that 
the  certification  is  not  approved,  and  the 
basis  for  the  denial  of  approval.  ESG 
funds  may  not  be  obligated  by  a  grantee 
or  by  a  nonprofit  recipient  for  the 
revised  proposed  use  of  funds  until  HUD 
accepts  the  new  certification; 

(2)  In  the  case  of  a  State,  a  State  may 
not  obligate  funds  until  the  revised 
proposed  use  of  grant  funds  has  been 
approved  by  HUD;  and 

(3)  Submission  of  the  certification 
under  this  paragraph  (c)  may  require 
amendment  of  the  applicable 
Comprehensive  Homeless  Assistance 
Plan.  Requirements  for  Plan 


amendments  may  be  found  in  the 
notification  that  HUD  provides  for 
Plans.  (See  §  576.31(b)). 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2506-0089.) 

§  578.53  Review  and  approval  of 
applications. 

(a)  Time  for  approval.  An  application 
from  a  State,  formula  city  or  county,  or 
Territory  will  be  processed  and 
approved  as  expeditiously  as  possible, 
and  will  be  deemed  approved  30  days 
after  HUD  receives  it,  unless  within  that 
period  HUD  notifies  the  applicant  that 
the  application  is  not  approved. 

(b)  Review  of  applications.  HUD  will 
approve  an  application,  unless  it 
determines  that  the  application: 

(1)  Was  not  received  or  postmarked 
within  the  time  period  specified  in 

§  576.51(a); 

(2)  Does  not  contain  the  items 
required  by  §  576.51(b);  or 

(3)  Does  not  otherwise  comply  with 
the  requirements  of  this  part  or  of  other 
Federal  law. 

(c)  Conditional  grant.  HUD  may  make 
a  conditional  grant  restricting  the 
obligation  and  use  of  emergency  shelter 
grant  amounts.  Conditional  grants  may 
be  made: 

(1)  Where  there  is  substantial 
evidence  that  there  has  been,  or  there 
will  be,  a  failure  to  meet  the 
requirements  of  this  part.  In  such  a  case, 
the  reason  for  the  conditional  grant,  the 
action  necessary  to  remove  the 
condition,  and  the  deadline  for  taking 
those  actions  will  be  specified.  Failure 
to  satisfy  the  condition  may  result  in 
imposition  of  a  sanction  under  §  576.89, 
or  in  any  other  action  authorized  under 
applicable  Federal  law. 

(2)  Where  HUD  determines  that  the 
application  itself  does  not  include 
evidence  of  an  acceptable  prior 
environmental  review  or  specific 
descriptions,  as  defined  at 

§  576.51(b)(2)(vi),  HUD  will  condition 
the  grant  so  that  activities  shall  not 
commence  until  HUD  completes 
environmental  review  requirements  and, 
on  the  basis  of  such  review  and  needed 
mitigation  measures,  authorizes  the 
grantee  to  proceed. 

(3)  In  no  case  will  HUD  authorize  the 
use  of  grant  funds  for  activities, 
properties  or  locations  that  would  result 
in  unavoidable  significant  impact  on  the 
human  environment,  as  determined  by 
HUD  environmental  review;  but  in  the 
event  of  such  a  determination,  HUD  will 
advise  the  State  or  formula  grantee  so 
that  the  grantee  may  select  an 
alternative  that  may  be  found  after  HUD 
review  to  be  without  significant  impact. 


(d)  Grant  agreement.  The  grant  will  be 
made  by  means  of  a  grant  agreeement 
executed  by  HUD  and  the  grantee. 

(e)  Reallocation  amounts.  Any 
emergency  shelter  grant  amounts  that 
are  under  §  576.51(a)  or  (2)  an 
application  disapproval  under 
paragraph  (b)  of  this  section  will  be 
reallocated  under  §  576.67. 

§  576.55  Deadlines  for  using  grant 
amounts. 

(a)  States  and  State  recipients.  (1) 

Each  State  must  make  available  to  its 
State  recipients  all  emergency  shelter 
grant  amounts  that  it  was  allocated 
under  §  576.43,  within  65  days  of  the 
date  of  the  grant  award  by  HUD. 

(2)  Each  State  recipient  must  have  all 
its  grant  amounts  obligated  (as  that  term 
is  defined  at  §  576.3)  within  180  days  of 
the  date  on  which  the  State  made  the 
grant  amounts  available  to  it.  Funds  to 
be  expended  by  the  State  recipient  itself 
(not  through  a  third  party)  for  the 
provision  of  assistance  to  the  homeless 
will  be  considered  to  have  met  this 
timing  requirement,  if  the  recipient: 

(i)  Budgets  the  funds  for  a  stated 
eligible  activity; 

(ii)  Makes  initial  expenditures  for  the 
eligible  activity  within  180  days  of  the 
date  on  which  the  State  made  the  grant 
amounts  available  to  the  recipient;  and 

(iii)  Expends  all  funds  for  the 
budgeted  activity  within  one  year  of  the 
date  on  which  the  State  made  the  grant 
amounts  available  to  the  recipient. 

(b)  Formula  cities  and  counties,  and 
Territories.  Each  formula  city  and 
county,  and  each  Territory,  must  have 
all  grant  amounts  that  it  was  allocated 
under  §  576.43  or  §  576.45  obligated  by 
180  days  of  the  date  of  the  grant  award 
by  HUD.  Funds  to  be  expended  by  the 
formula  city  or  county,  or  Territory, 
itself  (not  through  a  third  party)  for  the 
provision  of  assistance  to  the  homeless 
will  be  considered  to  have  met  this 
timing  requirement,  if  the  jurisdiction: 

(i)  Budgets  the  funds  for  a  stated 
eligible  activity; 

(ii)  Makes  initial  expenditures  within 
180  days  of  the  date  of  the  grant  award 
by  HUD;  and 

(iii)  Expends  all  funds  for  the 
budgeted  activity  within  one  year  of  the 
date  of  the  grant  award  by  HUD. 

(c)  Reallocation  amounts.  (1)  Any 
emergency  shelter  grant  amounts  that 
are  not  made  available  or  obligated 
within  the  time  periods  specified  in 
paragraphs  (a)(1)  (State  distributions  to 
State  recipients)  or  (b)  (formula  city  or 
county  or  Territory  allocation)  of  this 
section,  respectively,  will  be  reallocated 
under  §  576.67. 
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(2)  The  State  must  recapture  any  grant 
amounts  that  a  State  recipient  does  not 
obligate  within  the  time  period  specified 
in  paragraph  (a)(2)  (State  recipients)  of 
this  section.  The  State,  at  its  option, 
must  make  these  grant  amounts  and 
other  amounts  returned  to  the  State 
(except  amounts  referred  to  in 
§  576.21(c)(2)(vii))  available  as  soon  as 
practicable  to  other  units  of  general 
local  government  for  use  within  the  time 
period  specified  in  paragraph  (a)(2)  of 
this  section,  or  to  HUD  for  reallocation 
under  §  576.67. 

Subpart  F — Reallocations 

§  576.61  Reallocation  of  grant  amounts; 
lack  of  approved  Comprehensive  Homeless 
Assistance  Plan;  formula  cities  and 
counties. 

(a)  Applicability.  This  section  applies 
where  a  formula  city  or  county  fails  to 
obtain  approval  of  its  Comprehensive 
Plan  within  90  days  of  the  date  upon 
which  amounts  under  this  part  first 
become  available  for  allocation  under 

§  576.43  in  any  fiscal  year. 

(b)  Grantee.  HUD  will  make  available 
the  amounts  that  a  city  or  county 
referred  to  in  paragraph  (a)  of  this 
section  would  have  received  to  the  State 
in  which  the  city  or  county  is  located. 

(c)  Notification  of  fund  availability. 

The  responsible  HUD  field  office  will 
promptly  notify  the  State  of  the 
availability  of  any  reallocation  amounts 
under  this  section. 

(d)  Eligibility  for  reallocation 
amounts.  In  order  to  receive  reallocation 
amounts  under  this  section,  the  State 
must; 

(1)  Execute  a  grant  agreement  with 
HUD  to  receive  grant  amounts  allocated 
to  the  State  under  §  576.43  for  the  fiscal 
year  for  which  the  amounts  to  be 
reallocated  were  initially  made 
available. 

(2)  If  necessary,  submit  an  amendment 
to  its  application  for  that  fiscal  year  for 
the  reallocation  amounts  it  wishes  to 
receive.  The  amendment  must  (to  the 
extent  necessary)  meet  the  requirements 
of  §  576.51(b),  and  must  be  submitted  to 
the  responsible  HUD  field  office  no  later 
than  30  days  after  notification  is  given 
to  the  State  under  paragraph  (c)  of  this 
section. 

(e)  Review  and  approval.  (1)  Section 
576.53  (except  paragraph  (e)j  governs 
the  review  and  approval  of  application 
amendments  under  this  section. 

(2)  HUD  will  endeavor  to  make  grant 
awards  within  30  days  of  the  application 
amendment  deadline,  or  as  soon 
thereafter  as  practicable. 

(f)  Deadlines  for  using  reallocated 
grant  amounts.  Section  576.55  governs 


the  use  of  amounts  reallocated  under 
this  section. 

(g)  Amounts  that  cannot  be 
reallocated.  Any  grant  amounts  that 
cannot  be  reallocated  to  a  State  under 
this  section  will  be  reallocated  to 
formula  cities  and  counties  located  in 
the  State  and  then  to  other  States  and 
Territories,  as  provided  by  §  576.63. 
Amounts  that  are  reallocated  under  this 
section,  but  that  are  returned  or  unused, 
will  be  reallocated  under  §  576.67. 

§  576.63  Reallocation  of  grant  amounts; 
lack  of  approved  Comprehensive  Homeless 
Assistance  Plan;  States. 

(a)  Applicability.  This  section  applies 
where; 

(1)  A  State  fails  to  obtain  approval  of 
its  Comprehensive  Plan  within  90  days 
of  the  date  upon  which  amounts  under 
this  part  first' become  available  for 
allocation  in  any  fiscal  year;  or 

(2)  Grant  amounts  cannot  be 
reallocated  to  a  State  under  §  576.61. 

(b)  Grantees.  HUD  will  reallocate  the 
amounts  that  a  State  referred  to  in 
paragraph  (a)  of  this  section  would  have 
received,  first,  to  formula  cities  and 
counties  located  in  the  State  that 
demonstrate  extraordinary  need  or  large 
numbers  of  homeless  individuals  and  if 
grant  amount  remain,  then  to  other 
States  and  Territories  that  meet  this 
criterion. 

(c)  Notification  of  fund  availability. 
HUD  will  make  reallocations  under  this 
section  by  direct  notification  or  Federal 
Register  Notice  that  will  set  forth  the 
terms  and  conditions  under  which  grant 
amounts  under  this  section  are  to  be 
reallocated  and  grant  awards  made. 

(d)  Eligibility  for  reallocation 
amounts.  In  order  to  receive  reallocation 
amounts  under  this  section,  the  formula 
city  or  county,  or  State  or  Territory, 
must: 

(1)  Submit  an  amendment  to  its 
application  for  that  fiscal  year  for  the 
reallocation  amounts  it  wishes  to 
receive.  The  amendment  must  meet — 

(1)  To  the  extent  necessary,  the 
requirements  of  §  576.51(b)  and 

(ii)  Such  additional  requirements  as 
HUD  may  specify  in  the  notification 
under  paragraph  (c)  of  this  section. 

The  amendment  must  be  submitted  to 
the  responsible  HUD  field  office  no  later 
than  30  days  after  such  notification  is 
given. 

(2)  Execute  a  grant  agreement  with 
HUD  to  receive  grant  amounts  allocated 
under  §  576.43  or  §  576.45  (as 
appropriate)  for  the  fiscal  year  for  which 
the  amounts  to  be  reallocated  were 
initially  made  available. 

(e)  Review  and  approval.  (1)  Section 
576.53  (except  paragraph  (e)),  and  such 
additional  requirements  as  HUD  may 


specify  in  the  notification  under 
paragraph  (c)  of  this  section,  govern  the 
review  and  approval  of  application 
amendments  under  this  section.  HUD 
will  rank  the  amendments  and  make 
grant  awards  under  this  section  on  the 
basis  of  the  following  factors: 

(1)  The  nature  and  extent  of  the  unmet 
homeless  need  within  the  jurisdiction  in 
which  the  grant  amounts  will  be  used; 

(ii)  The  extent  to  which  the  proposed 
activities  address  this  need;  and 

(iii)  The  ability  of  the  grantee  to  carry 
out  the  proposed  activities  promptly. 

(2)  HUD  will  endeavor  to  make  grant 
awards  within  30  days  of  the  application 
amendment  deadline,  or  as  soon 
thereafter  as  practicable. 

(f)  Grant  amounts.  HUD  may  make  a 
grant  award  for  less  than  the  amount 
applied  for  or  for  fewer  than  all  of  the 
activities  identified  in  the  application 
amendment,  based  on  competing 
demand  for  grant  amounts  and  the 
extent  to  which  the  respective  activities 
address  the  needs  of  the  homeless. 

(g)  Deadlines  for  using  reallocated 
grant  amounts.  Section  576.55  governs 
the  use  of  amounts  reallocated  under 
this  section. 

(h)  Amounts  that  are  not  reallocated. 
Any  grant  amounts  that  are  not 
reallocated  under  this  section,  or  that 
are  reallocated,  but  are  unused,  will  be 
reallocated  under  §  576.67(d).  Any 
amounts  that  are  reallocated,  but  are 
returned,  will  be  reallocated  under 

§  576.67(c). 

§  576.65  Reallocation  of  grant  amounts; 
lack  of  approved  Comprehensive  Homeless 
Assistance  Plan;  Territories. 

(a)  Applicability.  This  section  applies 
where  a  Territory  fails  to  obtain 
approval  of  its  Comprehensive  Plan 
within  90  days  of  the  date  upon  which 
amounts  under  this  part  first  become 
available  for  allocation  in  any  fiscal 
year. 

(b)  Grantees.  HUD  will  make 
available  the  amounts  that  a  Territory 
referred  to  in  paragraph  (a)  of  this 
section  would  have  received  to  other 
Territories  that  demonstrate 
extraordinary  need  or  large  numbers  of 
homeless  individuals. 

(c)  Notification  of  fund  availability. 
The  responsible  HUD  field  office  will 
promptly  notify  each  Territory  of  the 
availability  of  any  reallocation  amounts 
under  this  section,  and  will  indicate  the 
terms  and  conditions  under  which  such 
amounts  are  to  be  made  available  and 
grant  awards  made. 

(d)  Eligibility  for  reallocation 
amounts.  In  order  to  receive  reallocation 
amounts  under  this  section,  the  Territory 
must: 
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(1)  Execute  a  grant  agreement  with 
HUD  to  receive  grant  amounts  allocated 
under  §  576.45  for  the  fiscal  year  for 
which  the  amounts  to  be  reallocated 
were  initially  made  available. 

(2)  If  necessary,  submit  an  amendment 
to  its  application  for  that  fiscal  year  for 
the  reallocation  amounts  it  wishes  to 
receive.  The  amendment  must  meet — 

(i)  To  the  extent  necessary,  the 
requirements  of  §  576.51(b)  and 

(ii)  Such  additional  requirements  as 
HUD  may  specify  in  the  notification 
under  paragraph  (c)  of  this  section. 

The  amendment  must  be  submitted  to 
the  responsible  HUD  field  office  no  later 
than  30  days  after  such  notification  is 
given. 

(e)  Review  and  approval.  (1)  Section 
576.53  (except  paragraph  (e))  governs 
the  review  and  approval  of  application 
amendments  under  this  section.  HUD 
will  rank  the  amendments  and  make 
grant  awards  under  this  section  on  the 
basis  of  the  following  factors: 

(1)  The  nature  and  extent  of  the  unmet 
homeless  need  within  the  jurisdiction  in 
which  the  grant  amounts  will  be  used; 

(ii)  The  extent  to  which  the  proposed 
activities  address  this  need;  and 

(iii)  The  ability  of  the  grantee  to  carry 
out  the  proposed  activities  promptly. 

(2)  HUD  will  endeavor  to  make  grant 
awards  within  30  days  of  the  application 
amendment  deadline  or  as  soon 
thereafter  as  practicable. 

(f)  Grant  amounts.  HUD  may  make  a 
grant  award  for  less  than  the  amount 
applied  for  or  for  fewer  than  all  of  the 
activities  identified  in  the  application 
amendment,  based  on  competing 
demand  for  grant  amounts  and  the 
extent  to  which  the  respective  activities 
address  the  needs  of  the  homeless. 

(g)  Deadlines  for  using  reallocated 
grant  amounts.  Section  576.55  governs 
the  use  of  amounts  reallocated  under 
this  section. 

(h)  Amounts  that  are  not  reallocated. 
Any  grant  amounts  that  are  not 
reallocated  under  this  section,  or  that 
are  reallocated,  but  are  unused,  will  be 
reallocated  under  §  576.67(d).  Amounts 
that  are  allocated,  but  are  returned,  will 
be  reallocated  under  §  576.67(c). 

§  576.67  Reallocation  of  grant  amounts; 
returned  or  unused  amounts. 

(a)  General.  From  time  to  time.  HUD 
will  reallocate  emergency  shelter  grant 
amounts  that  are  returned  or  unused,  as 
those  terms  are  defined  in  paragraph  (f) 
of  this  section.  HUD  will  make 
reallocations  under  this  section  by 
direct  notification  or  Federal  Register 
Notice  that  will  set  forth  the  terms  and 
conditions  under  which  the  grant 
amounts  are  to  be  reallocated  and  grant 
awards  are  to  be  made. 


(b)  FEMA  boards.  HUD  may  use  State 
and  local  boards  established  under  the 
Emergency  Food  and  Shelter  Program 
administered  by  the  Federal  Emergency 
Management  Agency,  as  a  resource  to 
identify  potential  applicants  for 
reallocated  grant  amounts. 

(c)  Reallocation — returned  grant 
amounts.  (1)  States  and  formula  cities 
and  counties.  HUD  will  endeavor  to 
reallocate  returned  emergency  shelter 
grant  amounts  that  were  initially 
allocated  under  §  576.43  to  a  State  or  a 
formula  city  or  county,  for  use  within  the 
same  jurisdiction.  Reallocation  of  these 
grant  amounts  is  subject  to  the  following 
requirements: 

(1)  Returned  grant  amounts  that  were 
allocated  to  a  State  will  be  made 
available  (A)  first,  to  units  of  general 
local  government  within  the  State  and 

(B)  if  grant  amounts  remain,  then  to 
other  States. 

(ii)  Returned  grant  amounts  that  were 
allocated  to  a  formula  city  or  county  will 
be  made  available — 

(A)  First,  for  use  in  the  city  or  county, 
to  units  of  general  local  government  that 
are  authorized  under  applicable  law  to 
carry  out  activities  serving  the  homeless 
in  the  jurisdiction; 

(B)  If  grant  amounts  remain,  then  to 
the  State  in  which  the  city  or  county  is 
located; 

(C)  If  grant  amounts  remain,  to  units 
of  general  local  government  in  the  State; 
and 

(D)  If  grant  amounts  remain,  to  other 
States. 

(2)  Territories.  Returned  grant 
amounts  that  were  allocated  to  a 
Territory  will  be  made  available — 

(i)  First,  to  other  Territories  and 

(ii)  If  grant  amounts  remain,  then  to 
States. 

(3)  Further  reallocation:  States, 
formula  cities  and  counties,  and 
Territories.  Any  grant  amounts  that — 

(i)  Remain  after  applying  the 
preceding  provisions  of  this  paragraph 

(c) ,  or 

(ii)  Are  returned  to  HUD  after 
reallocation  under  such  provisions,  will 
be  further  reallocated  under  paragraph 

(d)  of  this  section. 

(4)  Other  grantees.  Returned  grant 
amounts  that  were  initially  made 
available  to  private  nonprofit 
organizations,  units  of  general  local 
government  and  States  under  paragraph 
(d)  of  this  section  will  be  made  available 
under  that  paragraph. 

(5)  The  responsible  HUD  field  office 
will  announce  the  availability  of 
returned  grant  amounts.  The 
announcement  will  establish  deadlines 
for  submitting  applications,  and  will  set 
out  other  terms  and  conditions  relating 
to  grant  awards,  consistent  with  this 


part.  The  announcement  will  specify  the 
application  documents  to  be  submitted, 
which  include: 

(i)  A  Standard  Form  424; 

(ii)  Certifications  required  at 
§  576.51(b)(2)(iv);  and 

(iii)  Other  certifications  and 
assurances  similar  to  those  required 
from  a  formula  city  or  county,  or  a 
Territory,  under  §§  576.51(b)  (2).  (3)  and 
(4),  as  appropriate. 

(6)  The  responsible  HUD  field  office 
may  establish  maximum  grant  amounts, 
considering  the  grant  amounts  available, 
and  will  rank  the  applications  using  the 
criteria  in  paragraph  (e)  of  this  section. 

(7)  HUD  may  make  a  grant  award  for 
less  than  the  amount  applied  for  or  for 
fewer  than  all  of  the  activities  identified 
in  the  application,  based  on  competing 
demands  for  grant  amounts  and  the 
extent  to  which  the  respective  activities 
address  the  needs  of  the  homeless. 

(8)  HUD  will  endeavor  to  make  grant 
awards  within  30  days  of  the  application 
deadline  or  as  soon  thereafter  as 
practicable. 

(d)  Reallocation — unused  grant 
amounts.  Unused  grant  amounts  will  be 
available,  in  HUD’s  discretion,  for 
reallocation  from  time  to  time  to: 

(1)  Units  of  general  local  government 
and  States  demonstrating  extraordinary 
need  or  large  numbers  of  homeless 
individuals;  and 

(2)  Private  nonprofit  organizations 
providing  assistance  to  the  homeless. 

(e)  Selection  criteria.  HUD  will  award 
grants  under  paragraphs  (c)  and  (d)  of 
this  section  based  on  consideration  of 
the  following  criteria: 

(1)  The  nature  and  extent  of  the  unmet 
homeless  need  within  the  jurisdiction  in 
which  the  grant  amounts  will  be  used; 

(2)  The  extent  to  which  the  proposed 
activities  address  this  need;  and 

(3)  The  ability  of  the  grantee  to  carry 
out  the  proposed  activities  promptly. 

(f)  When  grant  amounts  are  returned 
or  unused.  (1)  For  purposes  of  this 
section,  emergency  shelter  grant 
amounts  are  considered  "returned” 
when  they  become  available  for 
reallocation  because  a  grantee  does  not 
execute  a  grant  agreement  with  HUD  for 
them,  e.g..  when  a  grantee  for  which  an 
allocation  is  made  under  §  576.43  or 

§  576.45  fails  to  meet  the  application 
deadlines  under  §  576.51(a),  or  has  its 
application  disapproved  under 
§  576.53(b),  or  approved  with  a  reduced 
grant  amount  in  accordance  with 
§576.89. 

(2)  For  purposes  of  this  section, 
emergency  shelter  grant  amounts  are 
considered  “unused"  (i.e.,  Federal 
deobligation)  when  they  become 
available  for  reallocation  by  HUD  after 
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a  grantee  has  executed  a  grant 
agreement  with  HUD  for  them:  e.g.. 
where — 

(i)  A  State  fails  to  make  its  grant 
amounts  available  to  State  recipients 
within  the  time  period  specified  in 

§  576.55(a)(1); 

(ii)  A  formula  city  or  county  fails  to 
obligate  grant  amounts  within  the  time 
specified  in  §  576.55(b); 

(iii)  A  State  recaptures  grant  amounts 
from  a  State  recipient  and  makes  them 
available  to  HUD  as  provided  in 

§  576.55(c)(2); 

(iv)  Grant  amounts  become  available 
as  a  result  of  imposition  of  a  sanction 
(other  than  a  reduction  of  grant 
amounts)  under  §  576.89  or  the  close-out 
of  a  grant;  or 

(v)  A  grantee  referred  to  in  paragraph 
(b)  of  this  section  fails  to  obligate  grant 
amounts  within  the  time  period 
specified  in  its  grant  agreement. 

Amounts  that  remain  after  reallocation 
under  §  576.63,  §  576.65,  or  §  576.67(c) 
are  considered  unused  for  purposes  of 
this  section. 

Subpart  G— Program  Requirements 
§  576.71  Matching  funds. 

(a)  General.  Each  grantee  must 
supplement  its  emergency  shelter  grant 
amounts  with  an  equal  amount  of  funds 
from  sources  other  than  under  this  part. 
These  funds  must  be  provided  after  the 
date  of  the  grant  award  to  the  grantee. 
Funds  used  to  match  a  previous 
emergency  shelter  grant  award  may  not 
be  used  to  match  a  subseqyent  grant 
award  under  this  part.  A  grantee  may 
comply  with  this  requirement  by 
providing  the  supplemental  funds  itself, 
or  through  supplemental  funds  or 
voluntary  efforts  provided  by  any  State 
recipient  or  nonprofit  recipient  (as 
appropriate). 

(b)  Calculating  the  matching  amount. 
In  calculating  the  amount  of 
supplemental  funds,  there  may  be 
included  the  value  of  any  donated 
material  or  building;  the  value  of  any 
lease  on  a  building;  any  salary  paid  to 
staff  of  the  grantee  or  to  any  State 
recipient  or  nonprofit  recipient  (as 
appropriate)  in  carrying  out  the 
emergency  shelter  program;  and  the  time 
and  services  contributed  by  volunteers 
to  carry  out  the  emergency  shelter 
program,  determined  at  the  rate  of  $5 
per  hour.  For  purposes  of  this  paragraph 
(b),  the  grantee  will  determine  the  value 
of  any  donated  material  or  building,  or 
any  lease,  using  any  method  reasonably 
calculated  to  establish  a  fair  market 
value. 


§  576.73  Use  as  an  emergency  shelter. 

(a) (1)  General.  Any  building  for  which 
emergency  shelter  grant  amounts  are 
used  for  one  or  more  of  the  eligible 
activities  described  in  §§  576.21(a)(1) 
must  be  maintained  as  a  shelter  for  the 
homeless  for  not  less  than  a  three-year 
period,  or  for  not  less  than  a  10-year 
period,  if  the  grant  amounts  are  used  for 
major  rehabilitation  or  conversion  of  the 
building. 

(2)  Using  emergency  shelter  grant 
amounts  for  eligible  activities  described 
in  §  576.21(a)(2)  does  not  trigger  either 
the  three-  or  10-year  period. 

(3)  Using  emergency  shelter  grant 
amounts  for  the  leasing  of  commercial 
facilities  under  §  576.21(a)(3)  to  provide 
emergency  shelter  requires  that  the 
commercial  facilities  be  maintained  as  a 
shelter  for  the  homeless  for  not  less  than 
a  three-year  period. 

(4)  For  all  other  eligible  activities 
described  at  §  576.21(a)(3),  the  building 
for  which  ESG  grant  amounts  are  used 
must  be  maintained  as  a  shelter  for  the 
homeless  for  not  less  than  a  one-year 
period. 

(b)  Calculating  the  applicable  period. 
The  one-,  three-  and  10-year  periods 
referred  to  in  paragraph  (a)  of  this 
section  begin  to  run: 

(1)  In  the  case  of  a  building  that  was 
not  operated  as  an  emergency  shelter 
for  the  homeless  before  receipt  of  grant 
amounts  under  this  part,  on  the  date  of 
initial  occupancy  as  an  emergency 
shelter  for  the  homeless. 

(2)  In  the  case  of  a  building  that  was 
operated  as  an  emergency  shelter  before 
receipt  of  grant  amounts  under  this  part, 
on  the  date  that  grant  amounts  are  first 
obligated  for  the  shelter. 

§  576.75  Building  standards. 

Any  building  for  which  emergency 
shelter  grant  amounts  are  used  for 
renovation,  conversion,  or  major 
rehabilitation  must  meet  local 
government  safety  and  sanitation 
standards. 

§  576.77  Assistance  to  the  homeless. 

Homeless  individuals  and  families 
must  be  given  assistance  in  obtaining: 

(a)  Appropriate  supportive  services, 
including  permanent  housing,  medical 
health  treatment,  mental  health 
treatment,  counseling,  supervision,  and 
other  services  essential  for  achieving 
independent  living;  and 

(b)  Other  Federal,  State,  local,  and 
private  assistance  available  for  such 
individuals. 

§  576.79  Other  Federal  requirements. 

Use  of  emergency  shelter  grant 
amounts  must  comply  with  the  following 
additional  requirements: 


(a)  Nondiscrimination  and  Equal 
Opportunity.  (1)  The  requirements  of 
Title  VIII  of  the  Civil  Rights  Act  of  1968, 
42  U.S.C.  3601-19  and  implementing 
regulations;  Executive  Order  11063  and 
implementing  regulations  at  24  CFR  Part 
107;  and  Title  VI  of  the  Civil  Rights  Act 
of  1964  (42  U.S.C.  2000d-2000d-4)  and 
implementing  regulations  issued  at  24 
CFR  Part  1; 

(2)  The  prohibitions  against 
discrimination  on  the  basis  of  age  under 
the  Age  Discrimination  Act  of  1975  (42 
U.S.C.  6101-07)  and  implementing 
regulations  at  24  CFR  Part  146  and  the 
prohibitions  against  discrimination 
against  otherwise  qualified  individuals 
with  handicaps  under  section  504  of  the 
Rehabilitation  Act  of  1973  (29  U.S.C. 

794)  and  implementing  regulations  at  24 
CFR  Part  8.  For  purposes  of  the 
emergency  shelter  grants  program,  the 
term  “dwelling  units”  in  24  CFR  Part  8 
shall  include  sleeping  accommodations. 

(3)  The  requirements  of  Executive 
Order  11246  and  the  regulations  issued 
under  the  Order  at  41  CFR  Chapter  60; 

(4)  The  requirements  of  section  3  of 
the  Housing  and  Urban  Development 
Act  of  1968, 12  U.S.C.  1701u  (see 

§  570.607(b)  of  this  Chapter); 

(5)  The  requirements  of  Executive 
Orders  11625, 12432,  and  12138. 
Consistent  with  HUD’s  responsibilities 
under  these  Orders,  the  grantee  must 
make  efforts  to  encourage  the  use  of 
minority  and  women’s  business 
enterprises  in  connection  with  activities 
funded  under  this  part;  and 

(0)  The  requirement  that  the  grantee 
(or  in  the  case  of  States,  the  State 
recipient)  make  known  that  use  of  the 
facilities  and  services  is  available  to  all 
on  a  nondiscriminatory  basis.  Where  the 
procedures  that  a  grantee  or  recipient 
intends  to  use  to  make  known  the 
availability  of  such  facilities  and 
services  are  unlikely  to  reach  persons  of 
any  particular  race,  color,  religion,  sex, 
age  or  national  origin  within  their 
service  area  who  may  qualify  for  them, 
the  recipient  or  grantee  must  establish 
additional  procedures  that  will  ensure 
that  these  persons  are  made  aware  of 
the  facilities  and  services.  Grantees  and 
recipients  must  also  adopt  and 
implement  procedures  designed  to  make 
available  to  interested  persons 
information  concerning  the  existence 
and  location  of  services  and  facilities 
that  are  accessible  to  persons  with  a 
handicap. 

(b)  Applicability  of  OMB  Circulars. 
The  policies,  guidelines,  and 
requirements  of  24  CFR  Part  85  (codified 
pursuant  to  OMB  Circular  No.  A-102), 
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and  OMB  Circular  No.  A-87,1  as  they 
relate  to  the  acceptance  and  use  of 
emergency  shelter  grant  amounts  by 
States  and  units  of  general  local 
government,  and  Nos.  A-110  and  A-1221 
as  they  relate  to  the  acceptance  and  use 
of  emergency  shelter  grant  amounts  by 
private  nonprofit  organizations. 

(c)  Lead-based  paint.  The 
requirements,  as  applicable,  of  the  Lead- 
Based  Paint  Poisoning  Prevention  Act 
(42  U.S.C.  4821-4846)  and  implementing 
regulations  at  24  CFR  Part  35.  In 
addition,  the  grantee  (or  in  the  case  of 
States,  the  State  recipient)  must  also 
meet  the  following  requirements  relating 
to  inspection  and  abatement  of  defective 
lead-based  paint  surfaces: 

(1)  Treatment  of  defective  paint 
surfaces  must  be  performed  before  final 
inspection  and  approval  of  the 
renovation,  rehabilitation  or  conversion 
activity  under  this  part;  and 

(2)  Appropriate  action  must  be  taken 
to  protect  shelter  occupants  from  the 
hazards  associated  with  lead-based 
paint  abatement  procedures. 

(d)  Conflicts  of  interest.  In  addition  to 
conflicts  of  interest  requirements  in 
OMB  Circulars  A-102  and  A-110,1  no 
person- 

(1) (i)  Who  is  an  employee,  agent, 
consultant,  officer,  or  elected  or 
appointed  official  of  the  grantee,  State 
recipient,  or  nonprofit  recipient  (  or  of 
any  designated  public  agency)  that 
receives  emergency  shelter  grant 
amounts  and 

(ii)  Who  exercises  or  has  exercised 
any  functions  or  responsibilities  with 
respect  to  assisted  activities,  or 

(2)  Who  is  in  a  position  to  participate 
in  a  decisionmaking  process  or  gain 
inside  information  with  regard  to  such 
activities,  may  obtain  a  pesonal  or 
financial  interest  or  benefit  from  the 
activity,  or  have  an  interest  in  any 
contract,  subcontract,  or  agreement  with 
respect  thereto,  or  the  proceeds 
thereunder,  either  for  him  or  herself  or 
for  those  with  whom  he  or  she  has 
family  or  business  ties,  during  his  or  her 
tenure,  or  for  one  year  thereafter. 

HUD  may  grant  an  exception  to  this 
exclusion  as  provided  in  §§  570.611(d) 
and  (e)  of  this  chapter. 

(e)  Use  of  debarred,  suspended,  or 
ineligible  contractors.  The  provisions  of 
24  CFR  Part  24  relating  to  the 
employment,  engagement  of  services, 
awarding  of  contracts,  or  funding  of  any 
contractors  or  subcontractors  during  any 

1  OMB  Circulars  referenced  in  this  section  are 
available  at  the  Entitlement  Cities  Division.  Room 
7282.  Department  of  Housing  and  Urban 
Development.  451  Seventh  Street.  SW.  Washington. 
DC  20410. 


period  of  debarment,  suspension,  or 
placement  in  ineligibility  status. 

(f)  Flood  Insurance.  No  site  proposed 
on  which  renovation,  major 
rehabilitation,  or  conversion  of  a 
building  is  to  be  assisted  under  this  part, 
other  than  by  grant  amounts  allocated  to 
States  under  §  576.43,  may  be  located  in 
an  area  that  has  been  identified  by  the 
Federal  Emergency  Management 
Agency  (FEMA)  as  having  special  flood 
hazards,  unless: 

(1) (i)  The  community  in  which  the 
area  is  situated  is  participating  in  the 
National  Flood  Insurance  Program  and 
the  regulations  thereunder  (44  CFR  Parts 
59  through  79)  or 

(ii)  Less  than  a  year  has  passed  since 
FEMA  notification  regarding  such 
hazards;  and 

(2)  The  grantee  will  ensure  that  flood 
insurance  on  the  structure  is  obtained  in 
compliance  with  section  102(a)  of  the 
Flood  Disaster  Protection  Act  of  1973  (42 
U.S.C.  4001  et  seq.). 

(g)  Coastal  Barriers.  In  accordance 
with  the  Coastal  Barrier  Resources  Act, 
16  U.S.C.  3501,  no  financial  assistance 
under  this  part  may  be  made  available 
within  the  Coastal  Barrier  Resources 
System. 

(h)  Audit.  The  financial  management 
system  used  by  a  State  or  unit  of  general 
local  government  that  is  a  grantee  or 
State  recipient  must  provide  for  audits 
in  accordance  with  24  CFR  Part  44.  A 
private  nonprofit  organization  is  subject 
to  the  audit  requirements  of  OMB 
Circular  A-110.1 

(i)  Intergovernmental  review.  The 
requirements  of  Executive  Order  12372 
and  the  regulations  issued  under  the 
order  at  24  CFR  Part  52,  to  the  extent 
provided  by  Federal  Register  notice  in 
accordance  with  24  CFR  52.3. 

(j)  Displacement.  A  grantee  or  State  or 
nonprofit  recipient  may  not  expend  ESG 
grant  funds  for  any  activities  that  would 
result  in  the  displacement  of  persons  or 
businesses. 

Subpart  H— Grant  Administration 

§576.81  Responsibility  for  grant 
administration. 

Grantees  are  responsible  for  ensuring 
that  emergency  shelter  grant  amounts 
are  administered  in  accordance  with  the 
requirements  of  this  part  and  other 
applicable  laws.  In  the  case  of  States 
making  grant  amounts  available  to  State 
recipients,  and  in  the  case  of  units  of 
general  local  government  distributing 
grant  amounts  to  nonprofit  recipients, 
the  States  and  the  units  of  local 
government  are  responsible  for  ensuring 
that  their  respective  recipients  carry  out 
the  recipients'  emergency  shelter  grant 


programs  in  compliance  with  all 
applicable  requirements. 

§  576.83  Method  of  payment. 

Payments  are  made  to  a  grantee  upon 
its  request,  and  may  include  a  working 
capital  advance  for  30  days'  cash  needs 
or  an  advance  of  $5,000,  whichever  is 
greater.  Thereafter,  the  grantee  will  be 
reimbursed  for  the  amount  of  its  actual 
cash  disbursement  needs.  If  a  grantee 
requests  a  working  capital  advance,  it 
must  base  the  request  on  a  realistic,  firm 
estimate  of  the  amounts  required  to  be 
disbursed  over  the  30-day  period  in 
payment  of  eligible  activity  costs. 
Payments  with  respect  to  grants  of 
$120,000,  or  more,  will  be  made  by  letter 
of  credit,  if  the  grantee  meets  the 
requirements  of  OMB  Circular  A-102.1 

§  576.85  Performance  reports. 

(a)  Interim  performance  report. — (1) 
Timing  of  report,  (i)  A  formula  city  or 
county,  or  Territory,  must  submit  its 
interim  performance  report  to  HUD  no 
later  than  30  days  after  the  end  of  the 
180-day  period  allowed  for  the 
obligation  of  grant  amounts  under 
§  576.55(b),  or  30  days  after  the  date 
when  all  grant  amounts  are  obligated, 
whichever  comes  first. 

(ii)  A  State  must  submit  its  interim 
performance  report  not  later  than  30 
days  from  the  date  of  the  State’s 
distribution  of  funds  to  its  State 
recipients;  except  that  where  the 
responsible  field  office  grants  a  State  an 
extension  of  the  65-day  deadline  for 
obligating  its  grant  funds  under 

§  576.55(a)(1)  a  corresponding  extension 
for  filing  of  the  interim  report  will 
automatically  be  granted. 

(iii)  A  grantee  referred  to  in  §  576.67, 
Reallocation  of  funds,  must  submit  its 
interim  performance  report  to  HUD 
within  the  period  specified  in  its  grant 
agreement. 

(2)  Report  content,  (i)  In  the  case  of  a 
grantee  other  than  a  State,  the  interim 
performance  report  must  contain 
information  on  the  amount  of  funds 
obligated  for  each  of  the  three 
categories  of  eligible  activities  described 
in  §§  576.21(a)(1),  (2).  and  (3). 

(ii)  A  State  interim  performance  report 
must  provide  this  information  for  each 
State  recipient. 

(3)  Matching  funds  certification.  A 
Stale  must  submit  with  its  interim 
performance  report  the  matching  funds 
certification  required  by 

§  576.51(b)(2)(H). 

(b)  Annual  performance  report. — (1) 
Report  content.  A  grantee  other  than  a 
State  must  provide  HUD  with  an  annual 
performance  report  on  the  obligation 
and  expenditure  of  funds  for  each  of  the 
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three  categories  of  eligible  activities 
described  in  §§  576.21(a)(1),  (2),  and  (3). 
A  State  must  provide  this  information 
for  each  State  recipient. 

(2)  Timing  of  report.  The  initial  annual 
performance  report  is  required  for  the 
period  ending  December  31  following 
the  submission  of  the  interim  report,  and 
is  due  no  later  than  30  days  after 
December  31.  A  grantee  must  continue 
to  submit  this  report  annually  until  all 
emergency  shelter  grant  amounts  are 
reported  as  expended,  except  that  the 
final  report  is  to  be  submitted  90  days 
after  all  ESG  funds  are  expended  and  all 
activities  are  completed. 

(Approved  by  the  Office  of  Management  and 
budget  under  control  number  250(5-0089.) 

§  576.87  Recordkeeping. 

Each  grantee  must  ensure  that  records 
are  maintained  as  necessary  to 
document  compliance  with  the 
provisions  of  this  part. 


(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2506-0089.) 

§  576.89  Sanctions. 

(а)  HUD  sanctions.  If  HUD  determines 
that  a  grantee  is  not  complying  with  the 
requirements  of  this  Part  or  of  other 
applicable  Federal  law,  HUD  may  (in 
addition  to  any  remedies  that  may 
otherwise  be  available)  take  any  of  the 
following  sanctions,  as  appropriate: 

(1)  Issue  a  warning  letter  that  further 
failure  to  comply  with  such 
requirements  will  result  in  a  more 
serious  sanction: 

(2)  Condition  a  future  grant; 

(3)  Direct  the  grantee  to  stop  the 
incurring  of  costs  with  grant  amounts; 

(4)  Require  that  some  or  all  of  the 
grant  amounts  be  remitted  to  HUD; 

(5)  Reduce  the  level  of  funds  the 
grantee  would  otherwise  be  entitled  to 
receive;  or 

(б)  Elect  not  to  provide  future  grant 


funds  to  the  grantee  until  appropriate 
actions  are  taken  to  ensure  compliance. 

(b)  State  sanctions.  If  a  State 
determines  that  a  State  recipient  is  not 
complying  with  the  requirements  of  this 
Part  or  other  applicable  Federal  laws, 
the  State  must  take  appropriate  actions, 
which  may  include  the  actions  described 
in  paragraph  (a)  of  this  section.  Any 
grant  amounts  that  become  available  to 
a  State  as  a  result  of  a  sanction  under 
this  section  must,  at  the  option  of  the 
State,  be  made  available  (as  soon  as 
practicable)  to  other  units  of  general 
local  government  located  in  the  State  for 
use  within  the  time  periods  specified  in 

§  576.55(a)(2),  or  to  HUD  for  reallocation 
under  §  576.67(d). 

(c)  Reallocations.  Any  grant  amounts 
that  become  available  to  HUD  as  a 
result  of  the  imposition  of  a  sanction 
under  this  section  will  be  reallocated 
under  §  576.67(d). 


Appendix  to  Part  576 — Reallocation  of  Grant  Funds 


§  576.61 . 

§  576.63. 


§  576.65 . 

§  576.67(c)(1)(i) 


Reallocating  event 

Reallocation  grantee 

Reallocated  amounts  not 
awarded 

Reallocated  amounts  awarded, 
but  returned  1 

j 

Reallocated 
amounts  awarded, 
but  unused 1 

Formula  city  or  county 
fails  to  obtain  CHAP 
approval. 

State  in  which  city  or  county 
located. 

Reallocate  to  formula  cities 
and  counties  and  States 
and  Territories  under 

§  576.63. 

Reallocate  under  §  576.67(c) . 

Reallocate  under 
§  576.67(d). 

State  fails  to  obtain 
CHAP  approval. 

First,  formula  cities  and  coun¬ 
ties  in  State;  and  if  grant 
amounts  remain,  other 
States  and  Territories. 

Reallocate  under  §  576.67(d) . 

Reallocate  under  §  576.67(c) . 

Reallocate  under 
§  576.67(d). 

Territory  fails  to  obtain 
CHAP  approval. 

Other  Territories . 

Reallocate  under  §  576.67(d) . 

Reallocate  under  §  576.67(c) . 

Reallocate  under 
§  576.67(d). 

"Returned"  amounts— 
State. 

First,  units  of  general  local 
government  in  the  State;  if 
grant  amounts  remain,  then 
other  States. 

Reallocate  under  §  576.67(d) . 

Reallocate  under  §  576.67(d) . 

Reallocate  under 
§  576.67(d). 
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Reallocating  event 

Reallocation  grantee 

Reallocated  amounts  not 
awarded 

Reallocated  amounts  awarded, 
but  returned  1 

Reallocated 
amounts  awarded, 
but  unused  2 

§  576.67(c)(1)(H) . 

“Returned"  amounts— 
formula  cities  and 
counties. 

First,  units  of  general  local 
government  to  carry  out 
homeless  activities  in  city  or 
county;  if  amounts  remain, 
then  the  State  in  which  the 
city  or  county  located;  if 
amounts  remain,  then  units 
of  general  local  government 
in  the  States  and  if  amounts 
remain,  other  States. 

Reallocate  under  §  576.67(d)... . 

Reallocate  under  §  576.67(d) . 

Reallocate  under 
§  576.67(d). 

§  576.67(c)(2) . 

Returned  amounts— 
Territories. 

First,  other  Territories;  if  grants 
remain,  then  States. 

Reallocate  under  §  576.67(d) . 

Reallocate  under  §  576.67(d) . 

Reallocate  under 
§  576.67(d). 

§  576.67(c)(4) . 

Returned  amounts— 
reallocation  grantees 
under  §  576.67(d). 

Reallocate  under  §  576.67(d) . 

Reallocate  under  §  576.67(d) . 

Reallocate  under  §  576.67(d) . 

Reallocate  under 
§  576.67(d). 

§  576.67(d) . 

“Unused"  amounts . 

Units  of  general  local  govern¬ 
ment,  Sates  and  private 
nonprofits. 

Reallocate  under  §  576.67(d) . 

Reallocate  under  §  576.67(d) . 

Reallocate  under 
§  576.67(d). 

1  As  provided  in  §  576.67(f),  emergency  shelter  grant  amounts  are  considered  “returned"  when  they  become  available  for  reallocation  because  a  grantee  does 
not  execute  a  grant  agreement  with  HUD  for  them,  eg.,  when  a  grantee  for  which  an  allocation  is  made  under  §  576.43  fails  to  meet  the  application  deadlines  under 
§  576.51(a),  or  has  its  application  disapproved  under  §  576.53(b)  or  approved  with  a  reduced  grant  amount  in  accordance  with  §  576.89. 

*  As  provided  in  §§  576.67(d),  grant  amounts  are  considered  "unused”  when  they  become  available  for  reallocation  by  HUD  after  a  grantee  has  executed  a  grant 
agreement  with  HUD  for  them:  B.g.,  where  (i)  a  State  fails  to  make  its  grant  amounts  available  to  State  recipients  within  the  time  period  specified  in  §  576.55(a)(1);  (ii) 
a  formula  city  or  county  fails  to  obligate  grant  amounts  within  the  time  specified  in  §  576.55(b);  (iii)  a  State  recaptures  grant  amounts  from  a  State  recipient  and  makes 
them  available  to  HUD  as  provided  in  §  576.55(c)(2);  (iv)  grant  amounts  become  available  as  a  result  of  imposition  of  a  sanction  (other  than  a  reduction  of  grant 
amounts)  under  §  576.89  or  the  close-out  of  a  grant;  or  (v)  a  grantee  referred  to  in  paragraph  (b)  of  this  section  fails  to  obligate  grant  amounts  within  the  time  period 
specified  in  its  grant  agreement. 

Date:  July  18. 1988. 

Nancy  C.  Silvers, 

Acting  General  Deputy  Assistant  Secretary 
for  Community  Planning  and  Development. 
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